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IN THE 


United States Conit oi Appeals 

Fob the District of Columbia. 


No. 10023. 


FREDERIC ALBERT DEININGER, Appellant , 

v. 

ESTELLE DESIREE DEININGER, Appellee. 


Appeal from Judgment of the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

Appellee’s (plaintiff’s) complaint for limited divorce on 
cruelty (Tr. 157) is within the jurisdiction of the District 
Court below under Sections 11-301,11-306 and 16-403, D. C. 
Code, 1940. Appellant’s (defendant’s) counterclaim for 
absolute divorce on two years desertion (Tr. 162) is within 
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said jurisdiction under the same code sections and also 
under Federal Civil Rule 13 (a) and (b). This Court has 
jurisdiction of this appeal under Section 17-101, D. C. Code, 
1940, and under Federal Civil Rule 73 (a) as defendant’s 
notice of appeal was filed July 22, 1948 (Tr. 187) within 
thirty days of the judgment for limited divorce filed June 
28,1948 (App. 2, Tr. 176). 

(Note: Appellant is greatly handicapped in the presen¬ 
tation and statement of his case by the Court’s denial on 
January 19,1949, of appellant’s motion for leave to file and 
print his counsel’s affidavit, with exhibits attached, showing 
Items 11 and 14 of appellant’s designation of record. 

For convenience and brevity appellee, who was plaintiff 
below, and appellant, who was defendant below, will be des¬ 
ignated “plaintiff” and “defendant” herein.) 

STATEMENT OF THE CASE. 

Defendant appeals of right from the Judgment for Lim¬ 
ited Divorce entered for plaintiff by Judge Matthew F. 
McGuire on June 25, 1948, whereby (1) plaintiff was 
granted a divorce a mensa et thoro from the defendant for 
cruelty, (2) defendant was ordered to pay to plaintiff Four 
Hundred and Fifty Dollars ($450) per month as alimony 
for herself and the minor child of the parties, Frederic 
Bertrand Deininger, bora February 15, 1929, (3) plaintiff 
was granted custody of said child, and (4) defendant was 
ordered to pay to James J. Laughlin, Esquire, counsel for 
plaintiff, the sum of $600.00 as counsel fee on behalf of 
plaintiff (App. 2, Tr. 176). 

Upon the trial it was stipulated that after the separation 
in 1945 until the trial in June 1948 defendant voluntarily 
had provided for support and maintenance of plaintiff and 
their son and his education about $450 per month. No 
order for alimony pendente lite was ever passed (App. 
27, Tr. 51). The amount is about $5,400 per annum. 
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Defendant’s net income for 1947 after taxes was abont 
$9,300.00 (App. 65, 66, Tr. 126, 127). 

Plaintiff commenced her action for divorce a mensa et 
tlioro by filing her complaint on cruelty January 27, 1948, 
by her then attorney Frederic J. Ball, Esq. (Tr. 157). De¬ 
fendant filed his answer and counterclaim for absolute 
divorce on two years desertion on February 20, 1948 (Tr. 
160, 162). 

Plaintiff’s motion for maintenance pendente lite was 
filed March 22, 1948 (Tr. 168). 

On April 8, 1948, an order was signed permitting Mr. 
Ball to withdraw his appearance for plaintiff (Tr. 169). 
James J. Laughlin, Esq., appeared for plaintiff on April 13, 
1948 (Tr. 170). 

The Report of the Domestic Relations Commissioner rec¬ 
ommending that plaintiff’s motion for alimony pendente 
lite be denied was filed April 25,1948 (Tr. 171). Plaintiff’s 
objection thereto was filed April 29,1948 (Tr. 175). 

Although it does not appear in the record, plaintiff’s mo¬ 
tion for alimony pendente lite eventually came on for hear¬ 
ing before Judge McGuire who ordered the case advanced 
for final hearing. 

The trial took place in the afternoons of June 22 and 23, 
1948 (App. 8, 33; Tr. 11, 63). The session on June 22d 
commenced at 1:45 o’clock, P. M., and adjourned at 4:30 
o’clock, P. M. (App. 8, 33; Tr. 1, 62). The session on June 
23d commenced at 1:45 o’clock, P. M., and adjourned at 
4:25 o’clock, P. M. (App. 33, 82; (Tr. 63,152). 

The only witnesses who testified directly as to cruelty 
were plaintiff, defendant and their nineteen year old son. 

Plaintiff testified first. The incredibility and insufficiency 
of her testimony are discussed in detail in the argument. 

The son, Frederic B. Deininger, was called by plaintiff 
as her witness. When defendant’s counsel tried to cross- 
examine him to show his bias toward plaintiff and the rea¬ 
sons, Judge McGuire limited the son’s cross-examination on 
that point to the single direct question as to whether or not 
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he was hostile to his father, the defendant, and denied de¬ 
fendant his right to full cross-examination (App. 35, Tr. 
G7, 68). 

When defendant testified, his counsel attempted to have 
him identify and read to refresh his hazy recollection as to 
an incident a memorandum written by him at the time, but, 
although defendant stated liis recollection would be re¬ 
freshed, Judge McGuire would not permit it (App. 55-57; 
Tr. 112-114; Defendant’s Exhibit 4 with transcript). 

At the conclusion of the trial, Judge McGuire did not call 
for and cut off argument by counsel (App. 77, Tr. 146). 

Judge McGuire based his decision for plaintiff against 
defendant upon the son’s testimony, saying (App. 78, Tr. 
146): 

“The nub of the question from the standpoint of 
harrassment comes down to the testimony of the young 
man, and he says the father did strike his mother, and 
on that I grant limited divorce.” 

Mr. Laughlin asked $600.00 from defendant for his ser¬ 
vices to plaintiff. Defendant’s counsel objected (App. 79, 
Tr. 148). Judge McGuire called upon Mr. Laughlin for a 
statement of services (App. 79, Tr. 149). 

Although the facts and circumstances relative to defen¬ 
dant’s counsel’s letter to Judge McGuire, dated June 24, 
1948, Judge McGuire’s voluntary statement to defendant’s 
counsel on June 25, 1948, and the signing of the judgment 
apparently on June 25, 1948, are considered necessary to 
show and to support the point that Judge McGuire was 
arbitrary, biased and unfair, they appear to be excluded 
from argument and consideration by the order herein of 
January 19,1949. 

The judgment for limited divorce, although apparently 
dated June 25th, was filed with the clerk June 28, 1948 
(App. 2, Tr. 176). The time of submission to Judge Mc¬ 
Guire of Mr. Laughlin’s statement is not known, but it 
shows the clerk’s file date of June 28, 1948 (App. 4, Tr. 
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178). No copy thereof was served on defendant’s counsel 
and he did not have opportunity to comment thereon be¬ 
fore the judgment was signed (App. 83, Tr. 154). 

On the morning of June 28,1948, Judge McGuire refused 
to fix the amount of a supersedeas bond on the $600 fee 
awarded Mr. Laughlin (App. 83, Tr. 154,155). 

Mr. Laughlin’s statement shows that he devoted about 
twenty-five hours to plaintiff’s case, including interviewing 
of “many persons.” (Note: The order of January 19, 
1949, prevents showing plaintiff’s statement to the con¬ 
trary.) As Judge McGuire fixed his fee at $600 the rate 
thereof is Twenty-Four ($24.00) per hour, even by the state¬ 
ment. Mr. Laughlin’s actual and substantial services for 
plaintiff were rendered upon the trial, between about 1:45 
and 4:30 o’clock, P. M., June 22d, and between about 1:45 
and 4:25, P. M., June 23d, a total of five and one-half hours. 

Defendant’s counsel presented his motion to set aside and 
vacate the judgment for limited divorce and to grant a 
new trial to Judge McGuire on June 30,1948. It was coun¬ 
sel’s information that the judge was leaving that evening 
for his summer vacation. The motion was denied forthwith 
(App. 5-8, Tr. 180). (Note: The order of January 19, 
1949, prevents showing some of the facts and circumstances 
of the grounds of said motion.) 

STATUTES AND RULES. 

District of Columbia Code, 1940. 

Section 11-301. 

The District Court of the United States for the Dis¬ 
trict of Columbia shall have general jurisdiction in law 
and equity ... 

Section 11-306. 

Said court (except as otherwise provided in this 
title) shall have cognizance ... of all cases in law and 
equity between parties, both or either of which shall be 
resident or be found within said district... 
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Section 16-403. Causes for divorce a vinculo and for 
divorce a mensa et thoro ... 

A divorce from the bond of marriage . . . may be 
granted for . . . desertion for two years ... A legal 
separation from bed and board may be granted for 
cmeltv: ... 

Section 17-101. District Court and Court of Appeals. 

Any party aggrieved by any final order, judgment, or 
decree of the District Court of the United States for 
the District of Columbia, or of any justice thereof, may 
appeal therefrom to the said United States Court of 
Appeals for the District of Columbia; and upon such 
appeal the United States Court of Appeals for the Dis¬ 
trict of Columbia shall review such order, judgment, or 
decree, and affirm, reverse, or modify the same as shall 
be just, .. . 

Federal Rules of Civil Procedure. 

Rule 62. Stay of Proceedings to Enforce a Judgment. 

(d) Stay Upon Appeal. When an appeal is taken the 
appellant by giving a supersedeas bond may obtain a 
stay subject to the exceptions contained in subdivision 
(a) of this rule. The bond may be given at or after the 
time of filing the notice of appeal or of procuring the 
order allowing the appeal, as the case may be. The 
stay is effective when the supersedeas bond is approved 
by the court. 

Local Civil Rules. 

Rule 27. Orders Grantable by the Clerk. 

Authority to Enter. The Clerk is authorized to grant 
and enter the following orders without further direc¬ 
tion by the court, . . . 

(3) To Approve Bonds, etc. Orders approving bonds 
and undertakings, except supersedeas,.. . 

Rule 28. Bonds and Undertakings. 

(a) Approval by Court; When. Any bond or under¬ 
taking required in an action or proceeding, which is 
not approvable by the clerk, must be approved by the 
court. 
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STATEMENT OF POINTS ON WHICH APPELLANT 

RELIES. 

The Court erred: 

1. In rulings upon the admission and exclusion of evi¬ 
dence and testimony as follows: 

(a) In restricting cross-examination of the son of the 
parties, as to his bias and credibility, to the direct and 
single question as to whether he had any feeling against 
his defendant father, and in denying defendant his right 
to full cross-examination. 

(b) In denying defendant his right to refresh his recol¬ 
lection at the trial in June 1948 as to an occurrence in 1945 
by referring to defendant’s memorandum written by him 
at the time. 

2. In being arbitrary, biased and unfair by being in too 
much of a hurry, by improperly interferring with and in¬ 
terrupting defendant’s counsel and in not calling for nor 
permitting argument, thereby preventing defendant’s coun¬ 
sel from properly representing defendant and denying 
defendant a fair trial. 

3. In granting plaintiff a judgment for limited divorce 
for cruelty, custody of the boy, and alimony, and in denying 
defendant a divorce according to his counterclaim by dis¬ 
missal thereof. 

4. In awarding plaintiff $450 monthly alimony under the 
circumstances. 

5. In ordering defendant to pay plaintiff’s attorney, 
James J. Laughlin, Esq., $600.00 for his services, this 
amount being grossly excessive, when a copy of plaintiff’s 
counsel’s statement of services was not served upon defen¬ 
dant’s counsel, and in not giving defendant’s counsel an 
opportunity to comment on plaintiff’s attorney’s memo¬ 
randum of services. 
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6. In arbitrarily denying defendant’s application for fix¬ 
ing penal amount of supersedeas bond on said plaintiff’s 
attorney’s fee. 

7. By abusing his discretion in overruling defendant’s 
motion to vacate judgment and grant a new trial upon the 
grounds stated, particularly plaintiff’s letter of June 28, 
1948. 

SUMMARY OF ARGUMENT. 

1. It was fatal error to 

(a) Limit cross-examination of the parties’ son as to his 
bias and credibility to a direct inquiry as to whether or 
not he had any feeling toward his defendant father, and 
to deny defendant his right to full cross-examination 
thereon (App. 35; Tr. 67), 

(b) Deny to defendant his right to refresh his recollec¬ 
tion at the trial in June, 1948, as to an occurrence in 1945 
by reading defendant’s memorandum written by him at the 
time (App. 55-57; Tr. 112-114; Defendant’s Exhibit 4). 

2. Judge McGuire was so arbitrary, biased and unfair 
toward defendant by hurrying, by interferring with and in¬ 
terrupting defendant’s counsel, by not calling for nor per¬ 
mitting argument and by other actions that defendant’s 
counsel was prevented from properly representing defen¬ 
dant and defendant was denied a fair trial. (Trial tran¬ 
script.) 

3. The errors occurring upon the trial show that the rec¬ 
ord does not support the judgment for limited divorce and 
consequently said judgment was granted erroneously. 

4. In view of plaintiff’s misconduct and of her previous 
financial record the award to her of $450 per month was 
an erroneous abuse of discretion and unrealistic. 

5. The award to plaintiff’s attorney, James J. Laughlin, 
Esq., of $600.00 was grossly excessive. Even if he did de- 
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vote twenty-five hours to this case as claimed by his state¬ 
ment of services, his rate of compensation by the $600 al¬ 
lowance was $24.00 per hour. The record demonstrates that 
bis services w’ere not -worth that. Plaintiffs letter of June 
28, 1948, casts grave doubt upon the veracity of counsel’s 
statement of services (App. 7, Tr. 181). A very generous 
rate of compensation -would have been $10 per hour, making 
an award of not more than $250.00 proper. 

6. By Judge McGuire’s refusal to fix the penal amount 
of a supersedeas bond on said $600 counsel fee he denied 
defendant a right, was in error, and showed his arbitrary 
bias against defendant (App. 83; Tr. 154, 155). 

7. It was an abuse of discretion to deny defendant’s mo- 
lion for a new trial (App. 8; Tr. 182). 

ARGUMENT. 

I. Rulings on Evidence. 

(a) Limitation of son’s cross-examination erroneous. 

It was fatal error for Judge McGuire to restrict cross- 
examination of the son of the parties as to credibility and 
bias against defendant to the direct and single inquiry “as 
to whether or not he is hostile to his father?” (App. 35, Tr. 

67) . After the son testified he had no feeling against de¬ 
fendant, his father, Judge McGuire excluded any further 
inquiry by defendant’s counsel in attempt to show that the 
son was biased against his defendant father (App. 36, Tr. 

68) . Inquiries as to plaintiff allowing the son to use her 
new car, as to plaintiff’s arguing with defendant in the 
son’s presence that defendant was too hard on him, and as 
to other matters were cut off. 

In Alford v. United States, 282 U. S. 687, 75 L. ed. 624, 
defense counsel desired to cross-examine a witness to show 
bias, but was cut off. Justice (later Chief Justice) Stone 
said: 
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“Cross-examination of a witness is a matter of right. 
.. i Its permissible purposes, among others are ... that 
facts may be brought out tending to discredit the wit¬ 
ness by showing that his testimony in chief was untrue 
or biased....” 

“. . . Prejudice ensues from a denial of the oppor¬ 
tunity to place the witness in his proper setting and 
put the weight of his testimony and his credibility to a 
test,...” 

“The extent of cross-examination with respect to an 
appropriate subject of inquiry is within the sound dis¬ 
cretion of the trial court. It may exercise a reasonable 
judgment in determining when the subject is exhausted. 
... But no such case is presented here. The trial court 
cut off in limine all inquiry on a subject with respect to 
which the defense was entitled to a reasonable cross- 
examination. This was an abuse of discretion and 
prejudicial error. ...” 

Associate Justice (now Chief Justice) Stephens in 
Lindsey v. United States, 77 U. S. App. D. C. 1, 133 F. 2d 
368, said: “But the distinction between limitation of cross- 
examination ... and denial of the right of cross-examination 
is clear and well established. The distinction is well put in 
Heard v. United States, 8 Cir., 1919, 255 F. 829, in an opin¬ 
ion by Sanborn, Circuit Judge: 

“ *_A full cross-examination of a witness upon the 

subjects of his examination in chief is the absolute 
right, not the mere privilege, of the party against whom 
he is called, and a denial of this right is a prejudicial 
and fatal error. It is only after the right has been 
substantially and fairly exercised that the allowance of 
cross-examination becomes discretionary. . . .’” 

See J. E. Hanger, Inc. v. United States, 81 U. S. App. 
D. C. 408, 160 F. 2d 8, for same rule. 

The Municipal Court of Appeals for the District of Co¬ 
lumbia in Fortune v. Evans, 58 A. 2d 919, 76 W. L. R. 517, 
cited the Lindsey, Hanger and Heard cases, supra, and 
said: 
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“. . . All of the foregoing authorities are criminal 
cases but the rule stated is equally applicable in civil 
cases.” 

As Judge McGuire based his decision for plaintiff upon 
the son’s testimony (App. 78, Tr. 146), the crucial and 
prejudicial effect of his cutting off in limine (at the tliresh- 
liold) all inquiry on the subject of the son’s bias against the 
defendant father is quite apparent. The defense was en¬ 
titled to a reasonable cross-examination of the son to bring 
out his bias and to test his credibility. Cutting off such 
cross-examination was an abuse of discretion and prejudi¬ 
cial error. 

(b) Denial of right to refresh defendant’s recollection. 

It was fatal error for Judge McGuire to deny defendant 
the right to refresh his recollection in June 1948 as to an 
occurrence in 1945 by referring to defendant’s memoran¬ 
dum written by him at the time (App. 55-57, Tr. 112, 113, 
114; Defendant’s Exhibit 4). The judge persisted in his 
ruling in the face of defendant’s statement that he could 
not remember and that his recollection would be refreshed 
by reading his memorandum (App. 57, Tr. 114). 

In Bur son v. Vogel, 29 App. D. C. 388, at p. 393, this 
Court held that the contents of memoranda made by a party 
at a time in question may be read in evidence by him and 
said: 

“. . . We see no substantial difference between this 
and the ordinary use of memoranda by a witness to 
refresh his memory. ...” 

In Sechrist v. Atkinson, 31 App. D. C. 1, at p. 4, this 
Court, having held that plaintiff’s memorandum itself 
could not be introduced in evidence when the plaintiff’s 
recollection did not need refreshing, said: 

“. .. A memorandum of the kind may be referred to 
by a witness to refresh his memory where he has no 
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distinct, independent recollection of the facts recorded, 
or the date of the occurrence._” 

In McWilliams v. Lewis, 75 U. S. App. D. C. 153, 125 
F. 2d 200, this Court said of a witnesses’s testimony: 

“... He was, of course, entitled to refresh his mem¬ 
ory by consulting his own records of his own observa¬ 
tions. ...” 

See also: Shapiro v. Pennsylvania R. Co., 65 App. D. C. 
324, 83 F. 2d 581, and Pennsylvania R. Co. v. Rochinski, 81 
U. S. App. D. C. 320,158 F. 2d 325. 

II. Arbitrary, Biased and Unfair Conduct of Trial Judge. 

Judge McGuire was so arbitrary, biased and unfair in the 
trial of this case that defendant did not have a fair trial 
and the calm, dispassionate judgment of the Court which 
were his right. 

Defendant’s cross-examination of plaintiff was arbitra¬ 
rily and improperly cut-off as follows: as to cruelty (App. 
21; Tr. 42, 43); as to financial matters (App. 27, 28; Tr. 
52, 53). 

Defendant’s cross-examination of the parties’ son was 
arbitrarily and improperly cut off as follows: as to bias 
and credibility (heretofore made a point) (App. 35, 36; Tr. 
67, 68); as to plaintiff calling defendant names (App. 36; 
Tr. 68, 69); as to locking defendant out (App. 42; Tr. 77); 
as to prejudicial statements made by plaintiff to son about 
father (App. 43; Tr. 78, 79). 

Counsel’s direct examination of defendant was arbi¬ 
trarily and improperly interferred with and interrupted 
as follows: refreshing of defendant’s recollection (App. 
55-57; Tr. 112-114); plaintiff’s physical attacks on defen¬ 
dant (App. 52, 62, 63; Tr. 107, 122, 123); spitting by plain¬ 
tiff on defendant (App. 64; Tr. 125); as to time of day 
when arguments occurred (App. 64; Tr. 125); as to plaintiff 
running defendant into debt (App. 60, 61; Tr. 119,120); as 
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tr plaintiff throwing things at defendant (App. 52; Tr. 
107); as to plaintiff calling defendant names (App. 57; 
Tr. 115). 

Judge McGuire’s pointed interest in a postcard post¬ 
marked in 1938 and his cross-examination of defendant 
about it and the lady who sent it shows his bias against 
defendant (App. 73-77; Tr. 139-145). The Judge had ruled 
that any difficulties between them prior to 1941 had been 
condoned (App. 63; Tr. 123). 

Judge McGuire prejudged the case and was so intent 
upon his hurried desire to dispose of the case that he did 
not even tender counsel an opportunity to argue the case. 
Appellant submits that this shows that he was arbitrary, 
biased and unfair (App. 78; Tr. 146). 

m. The Judgment for Limited Divorce for Plaintiff Was 

Erroneous. 

The record is legally insufficient to support the judgment 
for plaintiff for limited divorce on ground of cruelty. 

Plaintiff’s testimony was incredible in material particu¬ 
lars and Judge McGuire did not believe her. 

Plaintiff testified defendant pulled her fingernails out 
from their base with his teeth, causing bleeding (App. 10, 
11; Tr. 6, 7), but she had no medical treatment (App. 26; 
Tr. 49). Judge McGuire showed disbelief personally (App. 
29; Tr. 54), and by refusing to hear the son testify about 
this (App. 32; Tr. 61). She denied spitting at defendant 
and calling him vile names (App. 20; Tr. 41), but her son’s 
testimony shows she did spit at defendant and in his face 
(App. 42; Tr. 77), and call him vile names, such as sonofa- 
bitch, bastard, Nazi and others (App. 41; Tr. 75, 76). She 
testified defendant crushed her shin bone in two places 
(App. 10, 25; Tr. 6, 48), but no cast was applied, only hot 
compresses (App. 25; Tr. 48, 49). Judge McGuire said he 
did not believe her shin bone was crushed (App. 51; Tr. 
106). Defendant’s testimony shows plaintiff hurt herself 
kicking at defendant (App. 51; Tr. 105). Plaintiff testified 
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that when arguments started it was not defendant’s custom 
to try to get away from her and either get to his room and 
close the door or leave the house (App. 28; Tr. 53, 54), but 
their son on cross-examination testified to the contrary 
(App. 42; Tr. 77, 78) and so did defendant (App. 50; Tr. 
104). Plaintiff’s testimony that after defendant’s alleged 
attacks they would make up and he would bite pieces out 
of her lips and swallow them is utterly incredible (App. 29; 
Tr. 54) and Judge McGuire’s conduct indicates he thought 
this story incredible (App. 29; Tr. 54). Plaintiff’s lips 
show no scars. 

Plaintiff testified that defendant kicked a box containing 
cat dirt into her face and pushed her head into the wash 
bowl when she was washing thereafter (App. 30, 31; Tr. 
57,58), but their son did not remember the fight well enough 
to testify about the wash bowl (App. 40; Tr. 74). He did 
not see the box kicked (App. 40; Tr. 74, 75). His testimony 
that he did was on the basis of what plaintiff told him and, 
therefore, was hearsay (App. 40; Tr. 75). Defendant testi¬ 
fied that when dirt was about to be thrown by plaintiff on 
him he tried to kick the box aside; that he had no intention 
of covering plaintiff with it, and that it was accidental that 
some dirt got on her (App. 58; Tr. 116). Plaintiff’s testi¬ 
mony does not show to the contrary, and does not deny 
that she intended and was about to throw the cat dirt on 
defendant. Defendant denied the wash bowl incident (App. 
59; Tr. 117). 

When Judge McGuire was trying to pin the son to one spe¬ 
cific instance in September, 1945, it appeared that the fam¬ 
ily did not eat together very often at dinner time, except 
in restaurants (App. 39, Tr. 73). This was directly con¬ 
trary to the son’s direct testimony and cross-examination 
(App. 34, 35; Tr. 66). 

Careful reading of the record of testimony of their son 
and of plaintiff shows that the son was testifying on what 
his mother told him, not as to what he saw. If he saw any 
blows by defendant upon plaintiff, plaintiff’s conduct in 
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remaining with defendant was ruled by Judge McGuire to 
be condonation (See a subsequent paragraph). The son 
testified first that he knew defendant used his hands sev¬ 
eral times (which was thoroughly consistent with defen¬ 
dant’s testimony that he held plaintiff off in self defense) 
(App. 32; Tr. 60). Then under the leading of Judge 
McGuire, the son testified he saw defendant strike plaintiff 
a considerable number of times (App. 32; Tr. 60). Yet, 
later his testimony shows he did not see what happened 
(App. 33; Tr. 61) on the occasion when Judge McGuire had 
concluded that he saw defendant strike plaintiff on occasion 
(App. 32; Tr. 60). His testimony about the cat dirt inci¬ 
dent was based on what plaintiff told him (App. 40; Tr. 74, 
75). 

Judge McGuire made so many rulings that alleged 
cruelties of defendant had been condoned by plaintiff con¬ 
tinuing to live with him that it is impossible to determine 
upon what cruelties he based his judgment. He ruled that 
everything that occurred before September, 1945, had been 
condoned (App. 24, 26, 27, 51, 52, 63; Tr. 46, 51, 84, 85,105, 
106, 123). Attention is invited to the fact that Judge 
McGuire did not find the facts specially as required by 
Rule 52(a), F. R. C. P. 

As to what happened in September, 1945, there is only 
plaintiff’s testimony. The son only saw his mother on the 
floor in his father’s room at a time when defendant was 
living at home; the son could not see any blows by defen¬ 
dant (App. 36; Tr. 68). Besides, the son’s testimony cor¬ 
roborates defendant that he left in the spring of 1945 (App. 
39; Tr. 73), so the September, 1945, incident testified to by 
plaintiff could not have occurred as she testified. 

The long delay between September, 1945 (according to 
plaintiff) or April, 1945 (according to defendant) and the 
institution of this litigation by plaintiff on January 27,1948, 
in itself casts doubt upon the credibility of plaintiff and 
her case. As the record shows defendant had talked with 
plaintiff about divorce, it appears plain that plaintiff’s in- 
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stitntion of suit on alleged cruelty was an attempt to “beat 
defendant to the punch” as defendant undoubtedly had 
cause for divorce on two years constructive desertion. 
Plaintiff's evidence should be closely examined. 

Yeager v. Yeager y 19 Pa. Dist. 726, 727, as cited and 
quoted under Divorce, 27 C. J. S. 670. 

Plaintiff's conduct constituted constructive desertion by 
making it impossible for defendant to live in his home in 
peace and retain his health and ability to earn the family 
living (App. 61, 64; Tr. 121,125) by (1) arguing and fight¬ 
ing with him endlessly, particularly for hours in the night 
time when he should have been resting or sleeping (App. 
36, 38, 42, 43, 48, 50, 52; Tr. 68, 71, 78, 101, 104, 107); (2) 
spitting at and upon him (App. 42, 64; Tr. 77, 125); (3) 
scratching him (App. 37, 50; Tr. 69, 104); (4) calling him 
vile names (App. 41, 59; Tr. 75, 76, 118); (5) writing him 
disturbing notes (App. 59; Tr. 117, 118); (6) throwing 
things at him (App. 50, 52; Tr. 104, 107); (7) locking de¬ 
fendant out (App. 52; Tr. 107); (8) embarrassment (App. 
61; Tr. 120); (9) making it difficult for him to carry on his 
business (App. 64, 65; Tr. 125), and (10) running him into 
debt (App. 60, 61; Tr. 119). No human being should be 
required by law to live under such conditions under pain 
of an adverse legal decision if he leaves. 

See: Divorce and Separation, 17 Am. Jur. 201, Sec. 101. 

Divorce, 27 Corpus Juris Sec. 567, Sec. 36 c. 

Miller v. Miller , 72 App. D. C. 348. 

Underwood v. Underwood , 50 App. D. C. 323. 

Hitchcock v. Hitchcock , 15 App. D. C. 81. 

Defendant's health was actually impaired by plaintiff's 
conduct (App. 61, 62; Tr. 90, 94, 121, 122). His health im¬ 
proved after he had been forced to leave to secure peace 
of mind (App. 62; Tr. 88, 89, 90, 95,122). 

Award of custody of the son of the parties to the plain¬ 
tiff mother was not for his best interests. No woman guilty 
of the misconduct shown conclusively by the record is fit 
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to have the rearing of a boy close to full legal age. Judge 
McGuire arbitrarily refused to hear testimony of defendant 
as to his keeping up acquaintance with his boy (App. 53; 
Tr. 109). 

Justice requires that the judgment for limited divorce 
be reversed and that defendant, at least, be awarded a new 
trial. 


IV. Monthly Alimony of $450 is Too Large. 

The outright award by Judge McGuire to plaintiff of 
$450 per month as alimony was far more than she should, 
in fairness, have been awarded. This large award was an 
abuse of discretion. 

The rule for allowance of alimony is stated in Melvin v. 
Melvin ,76 U. S. App. D. C. 56,129 F. 2d 39, as follows: 

“. . . Alimony is largely discretionary. It may be 
granted to a wife who is at fault; it may, in a proper 
case, be denied against a husband who is at fault; and 
its amount is elastic. If appellee’s alleged unkind¬ 
ness did not give appellant cause for the divorce which 
he sought, and did not even justify his leaving her, nev¬ 
ertheless it would, if proved, affect the question of how 
much she should in fairness receive, and how much he 
should in fairness be required to pay, as alimony or 
maintenance.” 

Plaintiff’s conduct, as set out and detailed herein on page 
16, shows her unworthiness of the large allowance made 
to her. The son’s testimony showed plaintiff guilty of (1) 
endless argumentativeness and fighting, particularly in the 
night (App. 36, 38; Tr. 68, 71); (2) spitting at defendant 
(App. 42; Tr. 77); (3) scratching defendant (App. 37; Tr. 
69); (4) calling defendant vile names (App. 41; Tr. 78, 76), 
and other serious faults. 

In view of plaintiff’s conduct and the fact that while de¬ 
fendant lived with plaintiff her actions forced him into debt 
(App. 60; Tr. 119), the decision of Judge McGuire that de¬ 
fendant pay to plaintiff the whole amount of $450.00, was 
unreasonable and an abuse of discretion. 
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V. Award of $600 to Plaintiffs Counsel Was Excessive. 

This award by Judge McGuire was arbitrary and exces¬ 
sive in the circumstances and another indication of his bias 

s' 

and unfairness toward defendant. 

The effective court representation of plaintiff by Mr. 
Laughlin consumed not over six hours. His statement of 
services (App. 4, Tr. 178) claims he spent twenty-five hours 
on this case. Plaintiff’s statement in her letter of June 28, 
1948, that Mr. Laughlin did not interview a single witness 
outside the maid, casts grave doubt upon the correctness of 
the statement of services (App. 7; Tr. 181). 

The record shows that defendant’s counsel did not receive 
a copy of, nor was he given an opportunity to comment on, 
the statement before the order awarding $600 was signed 
(App. 83; Tr. 154). 

While Local Civil Buie 16 as to compensation to attor¬ 
neys does not, by its terms, apply to divorce cases, Judge 
McGuire in calling upon Mr. Laughlin for a statement of 
services was following the spirit of that rule. The state¬ 
ment itself does not follow the spirit as it does not detail 
“with particularity the nature and extent of services ren¬ 
dered, the time devoted thereto, ...” In view of the fact 
that more than $200 was sought, the spirit of that rule re¬ 
quired service of a copy of the statement upon defendant’s 
counsel and an opportunity for him to comment to Judge 
McGuire thereon. 

The rate of compensation awarded Mr. Laughlin was $24 
per hour. This rate is manifestly excessive in view of the 
record and particularly in view of the fact that defendant 
had been and was voluntarily expending approximately $450 
per month directly for the benefit of plaintiff and their son. 
A fair rate of compensation would not exceed $10 per hour. 
On that basis $250 would have been a generous allowance. 

The $600 award should be modified. 
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VL Refusal to Fix Amount of Supersedeas Bond Erroneous. 

It was arbitrary and error when Judge McGuire refused 
to fix an amount for a supersedeas bond to be filed by de¬ 
fendant to stay, pending appeal, execution upon the judg¬ 
ment awarding Mr. Laughlin a $600 fee (App. 83, 84; Tr. 
154,155). 

The usual practice is for counsel for an appellant to 
request the trial judge to announce the amount of the pen¬ 
alty in a supersedeas bond he will approve. Until counsel 
knows this amount it is impossible to prepare the bond form 
and arrange surety. 

Federal Civil Procedure Rule 62 (d) provides: 

“When an appeal is taken the appellant by giving a 
supersedeas bond may obtain a stay subject to the ex¬ 
ceptions contained in subdivision (a) of this rule. The 
bond may be given at or after the time of filing the 
notice of appeal or of procuring the order allowing the 
appeal, as the case may be. The stay is effective when 
the supersedeas bond is approved by the court.” 

The $600.00 fee judgment did not come within the excep¬ 
tions contained in subdivision (a) of Rule 62. Therefore, 
it was subject to supersedeas. 

It would have been useless to present an executed super¬ 
sedeas bond to Judge McGuire for approval for he said 
(App. 84; Tr. 155): 

“lam not going to fix supersedeas, Mr. Espey.” 

Supersedeas bond, according to F. C. P. R. 62 (d) and 
Local Civil Rules 27 (3) and 28, must be approved by the 
Court. 

VTL Overruling Defendant’s Motion to Vacate Judgment 
and for a New Trial Was an Abuse of Discretion and 
Erroneous. 

Defendant by his motion called to the attention of Judge 
McGuire the points on which this appeal is based. His 
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denial of it on the day it was filed, June 30,1948 (App. 5-8: 
Tr. 180-182) without waiting for plaintiff’s reply filed July 
6,1948 (Tr. 185) shows he did not give the matter detached, 
judicial consideration, but acted arbitrarily. His action 
was another manifestation of his bias and unfairness 
toward defendant. 

Attention is invited to Judge McGuire’s statement to de¬ 
fendant’s counsel on June 29, 1948, that he was going to 
vacate the judgment in view of plaintiff’s letter of June 28, 
1948 (App. 8; Tr. 182). 

CONCLUSION. 

There has been a complete miscarriage of justice in this 
case. Justice requires that the judgment be vacated and set 
aside, and defendant awarded a new trial, at least. Full 
justice would recognize that the marriage of the parties 
ceased to exist in fact in 1944; that plaintiff’s conduct 
forced defendant to leave in order to preserve his health 
and ability to earn a living for himself and family; and that 
defendant should be awarded a divorce from plaintiff on 
the ground of two years’ desertion. It is not denied that 
plaintiff should have some support. Defendant will con¬ 
tinue to provide for his son as he has in the past. 

It is submitted that the judgment for limited divorce 
should be set aside and vacated in its entirety and at least 
a new trial ordered. 

Respectfully, 

H. Clay Espey, 

Attorney for Appellant. 
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176 Filed June 28,1948. 

IN THE DISTRICT COURT OF THE UNITED STATES 

For the District of Columbia 
Civil Action No. 367-48 
Estelle Desiree Deininger, Plaintff, 

vs. 

Frederic Albert Deininger, Defendant. 

Judgment for Limited Divorce 

This cause having come on to be heard in this term on 
the complaint filed by the plaintiff, the answer filed by the 
defendant, the counter-claim filed by the defendant and the 
plaintiff’s answer to counter-claim, both parties hereto 
being represented by counsel, and it appearing to the satis¬ 
faction of the Court that plaintiff is a resident, bona fide, 
of the District of Columbia for more than two years next 
before the filing of this action; that the plaintiff and defend¬ 
ant were lawfully married on, to-wit, February 21, 1928, at 
Washington, D. C.; that there was one child born of this 
marriage, Frederic Bertrand Deininger, born February 15, 
1929; and it appearing to the satisfaction of the Court that 
the plaintiff has substantiated her allegations; it is by the 
Court this 25th day of June 1948, 

Ordered, Adjudged and Decreed: 

That the plaintiff, Estelle Desiree Deininger, be and 
she is hereby granted a decree of divorce a mensa et thoro 
from the defendant, Frederic Albert Deininger, on the 
grounds of cruelty; and it is further 

Ordered, that the counter-claim filed by the defendant 
be and the same is hereby dismissed; and it is further 

Ordered, that the defendant pay to the plaintiff the sum 
of $450.00 per month as alimony and maintenance for her¬ 
self and the minor child of the parties, hereby committed 
to her custody, said payments to be made on the first day 
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of each and every month hereafter, for the ensuing month, 
the first payment to be made on the first day of July, 1948, 
by depositing said sum in the plaintiff’s account at a bank 
to be designated by her, and that plaitniff shall pay 
177 therefrom without delay, as they become due, the 
monthly payments on the first trust obligation on 5706 
Nevada Avenue, N. W., to which the parties hold title as 
tenants by the entireties, now fixed at $94.00, covering in¬ 
surance, interest, principal and taxes, and as they become 
due, the bills for electric and gas service to 5706 Nevada 
Avenue, N. W., from the Potomac Electric Power Company 
and the Washington Gas Light Company, with which the 
defendant has business relationships; and it is further 

Ordered, that the custody of the minor child of the parties 
shall be in the plaintiff, with the right of the defendant to 
visit said child at reasonable times and places; and it is 
further 

Ordered, that plaintiff repay to the defendant the sum of 

$-loaned by him to the plaintiff in connection with 

her brother’s death, as soon as settlement of said brother’s 
estate is completed and not later than six months from the 
date hereof, and in the event that, all or any portion of said 
obligation remains unpaid at the end of six months from the 
date hereof. 

Ordered, that the defendant pay to James J. Laughlin, 
counsel for plaintiff, the sum of $600.00, as counsel fee on 
behalf of plaintiff. 

By the Court : 

Matthew F. McGuire, 

Justice. 

• ••••••••• 



4 


178 Piled June 28,1948 
Memorandum of Professional Services 

Counsel came into this case in March, 1948. There have 
been 12 conferences with Mrs. Deininger in counsel’s office. 
It is conservatively estimated that 25 hours of time have 
been consumed in conferences in counsel’s office and in 
District Court. The following appearances were made in 
court: May 7, May 14 and May 21. These appearances 
were in the Motions Court (Judge Goldsborough). At 
that time it was thought the matter of support, pendente 
lite, would be heard on affidavits. Objection was made to 
hearing this matter on affidavits and this point was argued 
before Judge Goldsborough. Judge Goldsborough ruled 
that if testimony was desired he would order that that be 
done. The case was accordingly referred to the Assign¬ 
ment Commissioner. 

The case came on before Judge McGuire on June 3rd and 
counsel and parties were present in court all morning. 
The case finally got under way about 11:45 a. m. and after 
some testimony was taken, Judge McGuire advanced the 
case on the merits and the matter was definitely set for 
June 16. Parties and counsel were present at the Court 
House on June 16 but it was necessary that the case be 
continued due to the fact that present counsel was engaged 
in another hearing. The case got under way finally 

179 on June 22, and the entire day was consumed in the 
case, although it did not actually get under way 

until 1:45 p. m. The case was to resume on June 23 at 
11:30 a. m. and parties and counsel appeared but due to 
Judge McGuire’s other assignments the case was put over 
until 1:45. It resumed at 1:45 and counsel left the Court 
House about 4:30 p. m. 

In addition to conferences with Mrs. Deininger it was 
necessary for counsel to confer with other witnesses to be 
used in the case. Many persons were interviewed by 
counsel but since counsel was of the view that their testi- 
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mony would not have been admitted they were not called to 
the stand. 

In view of the amount of work consumed and the ability 
of the defendant to pay, it is believed that a fee of $600.00 
is reasonable, and counsel desires to state that no fee of 
any kind was received from Mrs. Deininger. 

James J. Laughlin, 

National Press Building, 

Counsel for Plaintiff. 


180 Filed June 30, 1948 

Motion to Set Aside and Vacate Judgment for Limited 
Divorce and to Grant a New Trial 

Comes now the defendant, by his attorney, and moves 
the Court to set aside and vacate the judgment for limited 
divorce entered herein June 25, 1948, and to grant a netf 
trial and for grounds states: 

1. “The case does not merit a divorce” as stated by the 
plaintiff in her letter of June 28, 1948, to the Trial Justice. 

2. The Court erred in its rulings upon the admission and 
exclusion of evidence, particularly in not permitting the 
defendant to refresh his recollection by examination of 
defendant’s Exhibit 4, and memorandum made in de¬ 
fendant’s handwriting at the time in January, 1945, more 
than three years prior to the trial, and to testify thereupon 
regarding the plaintiff’s cruelty to defendant. 

3. The trial was unfair to the defendant and arbitrary 
in that 

a. The Trial Justice was in a great hurry to conclude 
this trial and pushed it along to such an extent, as will 
be seen from a transcript of the trial which is under 
preparation and is here tendered as soon as ready, that 
a full judicial and proper consideration was not given 
the position and rights of the defendant. 
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b. The Trial Justice interferred with and interrupted 
defendant’s counsel so many times, as the transcript of 
record will show, that defendant’s counsel was pre¬ 
vented from adequately, fairly and fully presenting the 
case and representing defendant. 

c. The Trial Justice as the transcript of the trial will 
show and as shown by his statements subsequent to the 
trial made a hasty and ill considered decision from the 
bench. 

d. The Trial Justice at the conclusion of the submis¬ 
sion of evidence on both sides did not call upon nor 
give counsel an opportunity to argue the case. 

e. Although the Trial Justice in deciding the case 
from the bench indicated that plaintiff was greatly at 
fault in her conduct in the home of the parties he 
granted her $450.00 a month alimony, considering her 
conduct, under the rule of Melvin v. Melvin , 76 U. S. 
App. D. C. 56, and this irrespective of what defendant 

had generously and voluntarily provided. 

181 f. Considered and judicial review of the testimony 

of the son of the parties, on which the verbal decision 
from the bench was grounded was not given, as shown 
by the statement of the trial justice to defendant’s 
counsel on the morning of June 25, 1948, in his cham¬ 
bers, that the home of the parties was an unholy mess 
and that all three of them (meaning plaintiff, defend¬ 
ant and their son) were equally bad; as shown by the 
statement of the trial justice on the morning of June 
28, 1948, in his chambers to the undersigned attorney, 
that he did not know whether the son of the parties, 
on whose testimony the decision had been filed, was 
biased or not, and that said son was a “Mama’s boy” 
suffering from “Momism”. 

4. The judgment for limited divorce, which was merely 
a carbon copy of a proposed order submitted by defendant’s 
counsel with his letter to the trial justice of June 24, 1948, 
was signed on June 25, 1948, without granting defendant’s 
counsel an opportunity to be heard as requested in said 
letter and without granting said counsel an opportunity 
to comment on Mr. Laughlin’s statement of services which 
trial justice directed him to present and which was never 
served upon and has not been seen by defendant’s counsel 


7 


although the trial justice stated from the bench on June 
28,1948, that it had been submitted. 

5. The allowance of an attorney’s fee of $600.00 to plain¬ 
tiff’s present counsel of record, when said counsel did not 
file the action nor make the motion for alimony pendente 
lite and whose substantial services to the plaintiff consisted 
of attendance at Court at the trial of the case of June 22nd 
and 23rd, 1948, the actual trial sessions taking place in the 
afternoons at and after 1:45 p. m., was arbitrary and 
unjustified by the services actually performed and as shown 
by the statement in plaintiff’s letter of June 28, 1948, to 
the trial justice that said counsel did not interview a single 
witness outside of the maid, whose testimony was held in- 
admissable at the trial. 

6. This large award of counsel fees against the defendant 
who had made voluntary provision for his family of an 
average of not less than $450.00 per month, indicates an 
unreasonable attitude and bias by the trial justice against 
the defendant not justified by his conduct in this matter. 

7. Plaintiff’s letter of June 28, 1948, to the trial justice 
shows that she was trifling with the Court in prosecuting 
her case for limited divorce, and that she did not come into 
court with clean hands thereby showing that she is not 

entitled to the judgment she received. 

182 8. The examination by the trial justice of the de¬ 

fendant, while he was on the witness stand, relative 
to the signature of Maryse, under which there is a little 
mark which is a regular part of her signature, in which the 
Court indicated that this mark, made in 1938, was an “x” 
indicating an amorous relationship between the defendant 
and Maryse, followed by the statement of the trial justice 
in his chambers on June 25,1948, that defendant’s explana¬ 
tion of this mark that it was part of her signature and did 
not indicate any amorous feeling toward defendant, affected 
his credibility, shows that the Court took an arbitrary and 
biased position against defendant based on this incident, 
defendant’s counsel here offering to the Court letters from 
said Maryse, who was a childhood schoolmate of the de- 
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fendant in Alsace-Loraine, dated April 13,1940, Angnst 12, 
1940, and July 15,1941, to demonstrate that said mark is a 
regular part of the signature of this lady and that defend¬ 
ant’s testimony was correct and credible that said mark 
does not indicate that any amorous desires existed between 
them. 

9. The trial justice indicated to defendant’s counsel, when 
he called him to the bench on the morning of June 29, 1948, 
that he was going to set aside and vacate the judgment for 
limited divorce because plaintiff had written him a letter 
stating that she did not want a divorce and that she had 
made this desire known to her counsel before the trial. 

10. The placing of the custody of the nineteen year old 
son of the parties in the plaintiff was contrary to his best 
interests as a boy almost to adult manhood as shown by 
the trial justice’s statement that said son was a “Mama’s 
boy” and suffering from “Momism.” 

Fiat 

Denied.—McGuire, J.—6/30/48. 

H. Clay Espey, 
Attorney for Defendant. 

Excerpts from Testimony and Proceedings 

Washington, D. C., 

Tuesday, June 22,1948. 

This case came on for trial at 1:45 p. m., before Matthew 
F. McGuire, Associate Justice. 

Appearances: 

For the Plaintiff: 

James J. Laughlin, 

1146 National Press Building, Washington, D. C. 

For the Defendant: 

EL Clay Espey, 

Southern Building, Washington, D. C. 

• ••••••••• 
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3 PROCEEDINGS 

The Clerk: Deininger v. Deininger. 

Mr. Laugklin: I am not asking for the rule, but the 
question is in my mind, Your Honor; it is just as well the 
son does not hear this testimony. 

The Court: (To the son of the parties) I think probably 
you would rather not hear the testimony, unless it becomes 
material to call you as a witness. Suppose I exclude you 
for a while. 

(Whereupon, the son of the parties left the courtroom.) 

Mr. Laughlin: I call Mrs. Deininger. 

The Court: She has already been sworn, has she not? 

Mr. Laughlin: Not in this case, Your Honor, unless the 
other holds over. 

Whereupon— 

Estelle Desiree Deininger, called as a witness on behalf of 
the Plaintiff, and being first duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. Laughlin: 

Q. Mrs. Deininger, keep your voice up and give the Court 
your full name. A. Estelle Desiree Deininger. 

Q. Are you the wife of Mr. Frederic Deininger? 

A. Yes. 

4 Q. When were you and Mr. Deininger married? 

A. February 2, 1928. 

Q. That was in the District of Columbia? A. Yes. 

• #•**#*•*• 

Q. Mrs. Deininger, you have filed a complaint for limited 
divorce, and you allege cruelty. Without going into too 
much detail, will you tell His Honor, after you and Mr. 
Deininger were married, when did this course of conduct 
begin, how long after you were married? A. Three months 
after we were married. 

Q. What was the first thing he did? A. He gave me a 
severe blow on the head, which necessitated me staying 
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home from the office for three days. I was supporting 
myself at that time. 


5 Q. Tell His Honor the first incidence of cruelty, 
then. A. The very first? 

Q. Yes. A. That I talked about is the blow. There isn’t 
much more excepting he struck me a severe blow on the 
head, which sent me spinning across the room, and I went 
downstairs to Mrs.- 

Q. Tell His Honor some of the specific instances of 
cruelty. A. He was in the habit of giving me severe blows 
about the head, and in one instance that I recall I was 
knocked unconscious. 

The Court: When was that? 

The Witness: That was in the spring of 1945. 

By Mr. Laughlin: 

Q. All right. What other instances of cruelty to any 
part of your person? A. Kicking me on the legs all 
through the marriage. The legs are hurting now as a 
result. And injury to the spine that my son wit- 

6 witnesses, practically, and injury to the head. I 
have a fizzing sound in the head, which Dr. Shugrue 

calls- 

The Court: You cannot testify to that. Dr. Shugrue is 
dead and cannot be summoned here. 

Br. Mr. Laughlin: 

Q. Any other injury to any parts of your person? A. 
That was the head injury, and the spine injury, and the 
last time he kicked me—it wasn’t the last time, close to 
the last time—he crushed the bone in two places. 

Q. Your hands or fingers, were they injured in any way? 
A. He pulled my fingernails out from their base. 

Q. When did that happen, that he pulled the fingernails 
out from the base? A. That happened on two occasions. 
The maid was present at one time, and saw it, and the other 
time there was nobody there. 
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The Court: When? 

The Witness: That was somewhere in September, 1945. 
By Mr. Laughlin: 

Q. Is it your testimony that the nails were pulled com¬ 
pletely out? A. Pulled from their base, causing the nails 
to bleed. 

Q. What caused that? Why did he do that? A. He had 
put my fingers in his mouth and pulled the fingernails 
out with his teeth. 

7 Q. Did you try to resist? A. He had me in a 
corner and pressing against me, and I couldn’t. 

First he tried to break my hands. He pushed my hands 
backwards and forwards. Then when I mentioned he was 
trying to break my hands and he would have to serve 
time for it, he had time to cool down, but he didn’t, so he 
took each finger separately and pulled the fingernails and 
caused them to bleed. 

Q. Have you any injuries to any part of your body, your 
eyes, or any other part of your body as a result of the cruelty 
of Mr. Deininger? A. Well, I have a very serious injury 
to my eyes. It’s a thing which would be highly debatable. 
I have blind spots in the center of each eye. I had very 
good eyes up until the time of terriffic mistreatment by 
Mr. Deininger in 1938. When I asked him, when he came 
back from Europe, and asked him for glasses, he didn’t pay 
any attention to me. And I asked him, and he said I would 
have to go blind. So I had difficulty in getting money for 
glasses. 

*#•••**••• 

8 What, then caused the last act of cruelty, with the 
result that you two ceased living as husband and wife? 
What was the last act of cruelty? A. Well, this last blow 
where I was knocked unconscious was over a dispute about 
me sending packages to his parents who live in Alsace 
Lorraine. He didn’t want me to send packages to them, 
and I had sent nine, and he demanded I not send thesd 
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packages to his parents, and because I told him I intended 
to keep on doing it, he gave me this terrific blow that 
knocked me unconscious, and my temples were puffed for 
three days after that. 

Q. Since that time you and Mr. Deininger have not lived 
together as husband and wife? A. Since Septem- 
9 ber, 1945. 

Q. And up to that time, you two did live together 
as husband and wife? A. Yes. 

Q. And you cohabited together? A. Yes. 

Q. By the way, your son is now how old? A. Nineteen. 
Q. And is he a student? A. He graduated from Devitt 
School last week. 

The Court: What school? 

The Witness: Devitt. 

By Mr. Laughlin: 

Q. Does he have a plan for future education? A. Yes, 
the plan is to send him to college, give him a college 
education. 

By Mr. Laughlin: 

• •*#***•** 

17 Q. Do you have any income of your own? A. I 
have an income that will go on for twenty-one 

18 months, from my insurance that my brother left 
me. 

Q. What does that amount to? A. $278 a month. That 
is what I get from the Government, which will go on for the 
next 18 months. 

19 Q. By the way, this house where you live, what 
name is it in? A. It is in both our names, Mr. Dein¬ 
inger and myself. 
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21 Q. Mrs. Deininger, the tuition for your son, is that 
paid by Mr. Deininger? A. Yes. 

Q. All right. What plans are made, who is going to pay 
the cost of this college education? A. Mr. Deininger. 

• **•*##*•• 

23 Q. What is his attitude toward his son? A. Well, 
he wants to see him through college, but as far as 

ever giving the boy any companionship, from the time 
he was born to the present day, he doesn’t do that, he 

24 never did. 

Q. In this case is there anything about his associa¬ 
tion with any women? A. Yes. 

Q. Other women? A. Yes. 

Q. Did he so state to you ? 

Mr. Espey: xVre you asking this on cruelty? 

Mr. Laughlin: That will be on cruelty. 

The Court: Yes. 

By Mr. Laughlin: 

Q. What did he say in that respect? A. Well, he told 
me- 

The Court: WLen? 

Witness: In September, or after September, 1945, and 
before, he gave me five reasons for leaving me, and one 
was that he had fallen in love wdth this girl. However, he 
also told me after the war that she had married a major 
and went to California to live. 

The Court: Wliat are the other four reasons? 

The Witness: I found a picture of this girl in his wallet. 
The Court: WLat are the other four reasons? 

The Witness: The other four reasons; then I asked him 
if he would come back home then, now that she was 

25 out of the way, and he said, no, 16 years was too long 
to be married to anybody. 

The Court: That is reason number two. 

The Witness: He said I didn’t help him in his business, 
and due to the fact that I had been secretary to the secre- 
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tary of one of the concerns he works for, I helped him 
considerably in his business. 

The Court: That is number three. What is reason num¬ 
ber four? 

The Witness: No, he said that I didn’t drink. The 
reason I didn’t help him in his business is that I didn’t 
drink, and his dealers couldn’t have a good time with a 
woman who didn’t drink. Number four, he said he was 
going through change of life. And number five, he said 
that my flesh was getting flabby, and he hated to touch it. 

By Mr. Laughlin: 

Q. He found fault with your personal appearance? 
A. Yes. 

Q. Are these the pictures of the two ladies? A. That’s 
right. 

The Court: For the purpose of the record you are show¬ 
ing the witness what, aside from the fact that they are 
photographs? 

The Witness: Those are the- 

The Court: You will have to learn to keep your 
26 mouth closed until you are asked a question. 

Mr. Laughlin: Will you mark this. The name on 
this is Maryse Wendling. 

The Clerk: Plaintiff’s Exhibit No. 1. 

(The photograph referred to was marked Plaintiff’s 
Exhibit No. 1 and received in evidence.) 

By Mr. Laughlin: 

Q. I hand you, then, Plaintiff’s 1. Is that the lady he 
said he was in love with? A. The first one. 

The Court: That purports to be what? 

Mr. Laughlin: A postcard picture of Maryse Wendling. 

The Court: A postcard addressed to whom? 

Mr. Laughlin: The postcard is addressed to Mr. Frederic 
Deininger, and it looks like 5706 Nevada Avenue. The 
date, as I see it, Your Honor, is May 25, 1938. 

By Mr. Laughlin: 

Q. Now, Mrs. Deininger, let me ask you this. Is there 
any possibility of a reconcilation in the case, for the sake 
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of the boy? A. Yes, definitely—well, as far as I am 
concerned. 

Q. Yon would be willing, in other words, for a reconcilia¬ 
tion. A. Very much so. 

• *•••••••• 

31 By Mr. Laughlin: 

Q. This is another lady here, is this one of the 
girl friends? A. Yes, that is the girl. He was carrying 
her photograph around in his pocket. 

The Clerk: Plaintiff’s Exhibit No. 2. 

(The photograph above referred to was marked 
Plaintiff’s Exhibit No. 2, and received in evidence.) 

By Mr. Laughlin: 

Q. Mrs. Deininger, I am handing you Plaintiff’s Exhibit 
No. 2, which is a photograph of a lady. Will you tell us 
first who that lady is, if you know, and where you got that 
photograph, and what you know about it? A. I took 
this from his billfold. 

Q. When? A. In September, 1945. 

Q. Who is it, if you know? A. I do not know her name. 
Q. Did he talk with you about that lady? A. Yes, he 
said he was very much in love with her. 

Q. Did he say where she lived? A. No, but he 

32 said if I harmed her, he would make me pay for it. 

Q. Do you know who it was? A. No. I said I 
was going after her, and he said, “If you do, I will make 
you pay for it.” 

Mr. Laughlin: That concludes the direct examination, 
Your Honor. 

Cross examination by Mb. Espey : 

X-Q. Mrs. Deininger, it is a fact, is it not, that your hus¬ 
band has left home and come back several times, at least 
three times previous to this last time during your married 
life? A. No. 
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X-Q. You entered into two previous separation agree¬ 
ments with him? A. Only at his request. 

X-Q. Did you not have Mr. Henry Balzer as your attorney 
at one time? 

The Court: She says she did at his request. 

By Mr. Espey: 

X-Q. And you had Mr. Davis as an attorney A. Right. 

X-Q. And you have had Mr. Elmer Cummings as your 
attorney? A. Right. 

33 X-Q. And your latest attorney, of course, is Mr. 
Laughlin? A. Right. 

X-Q. Have I missed any attornies who have represented 
you in these domestic difficulties? 

The Court: How material is that, Mr. Espey? Let us 
get down to the meat of this case. 

Mr. Espey: I will try to, Your Honor. 

X-Q. Is it not a fact that your husband has never struck 
you in anger? 

Mr. Laughlin: What was the question again ? 

Mr. Espey: Isn’t it a fact that Mr. Deininger lias never 
struck her in anger. 

The Witness: Definitely not. 

X-Q. Is it not a fact that you have engaged in long argu¬ 
ments with him, sometimes practically all night? A. Only 
of his making, because each and every time it was with 
reference to money for clothing for my son which he re¬ 
fused, and would attack me on. 

X-Q. Is it not a fact that whenever these arguments would 
start, Mr. Deininger would try to leave the house, and you 
would put yourself in front of the door and refuse to let 
him out? A. It is not true. At one time when I 

34 called the police- 

The Court: It is not true. 

The Witness: It is not true. 

By Mr. Espey: 

X-Q. It is a fact, is it not, that you have kicked him at 
times? A. That is definitely untrue. 
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X-Q. Is it not a fact that you have scratched him with 
your fingernails at times, on the face ? A. That is definitely 
untrue. 

X-Q. Is it not a fact that before December, 1944, Mr. Dein- 
inger had a separate bedroom in 570G Nevada Avenue? 
A. When we were engaged Mr. Deininger made the request 
that we have separate bedrooms. I didn’t under under¬ 
stand why, but I didn’t say anything about it. After we 
were married, he said his chief reason for that was that he 
liked to sit up until two or three o ’clock in the morning. 

The Court: That is twenty years ago. 

The Witness: Mr. Deininger had his own separate bed¬ 
room at his request, and was always given the best. 

By Mr. Espey: 

X-Q. Have you not stood outside Mr. Deininger’s bedroom 
door at night and pounded on it, late in the night, and 
talked through the door, arguing with him? A. I have 
never pounded on the door. Mr. Deininger has 
35 locked me out of his bedroom, has forcibly ejected me 
from his bedroom, but I have never pounded on there 
demanding to get in. 

X-Q. Hasn’t he told you time and again that he had to 
have rest and quiet in order to make a living for himself, 
you and your son, and that you would have to stop this 
arguing and wrangling? A. The first I knew of it was in 
a letter that you had helped him write. 

X-Q. That was the letter of 1942? A. That’s the first I 
knew of that. 

X-Q. Do you have ti here, Mrs. Deininger? A. Yes. 

X-Q. Will you produce it? 

Mr. Laughlin: If it is here, suppose I hand her the 
papers, Your Honor. 

The Court: Wliat is this letter? 

Mr. Espey: She said the first time she knew of a state¬ 
ment on his part that he had to have rest and quiet in 
order to make a living for his wife and family was in a 
letter he sent in 1942. 
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The Court: That is not very material. 

By Mr. Espey: 

X-Q. On that occasion, on or about January 20,1942, had 
there not been an argument in the household, and 

36 had not Mr. Deininger left on account of it? A. 
There has been many, each and every time I asked 

for clothing for my son, and for money for the second pair 
of glasses for my son, and a disagreement on his pro-Nazis 
feelings. 

X-Q. On his what? A. I couldn’t see eye-to-eye on the 
Nazi ideology. 

The Court: On the what? 

The Witness: I couldn’t see eye-to-eye with Mr. Deininger 
on the Nazi ideology. That was the only incompatibility. 
Mr. Espey: I think that the letter is material. 

The Court: I do not think it is, and I will exclude it. 

By Mr. Espey: 

X-Qj Is not this picture, Plaintiff’s Exhibit No. 1, the 
picture of a girl that Mr. Deininger knew when he was a 
boy in Alsace Lorraine? A. It is a picture of an actress 
he contacted when he went to Europe. 

X-Q. Were you there? A. And told me—that is what Mr. 
Deininger told me. And I met the woman, and we went 
together to a restaurant in New York. She is also a 
woman, if I may add, that got in trouble with the Labor 
Department. 

The Court: Don’t mind adding, just answer the question. 
By Mr. Espey: 

37 X-Q. You and your husband were in the presence 
of this lady, whose picture is shown in Plaintiff’s 

Exhibit No. 1, were you not? A. Yes. 

X-Q. And she went back to France, did she not? A.I do 
not know where she went. After the United States Labor 
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Department sent her to Cuba, where she went after that 
I do not know. 


38 The Court: Can we not simplify this? Maybe it 
can be stipulated as to the amount that Mr. Deininger 

paid monthly. How much has he paid? 

39 The Court: Will you stipulate as to that? 

Mr. Laughlin: Is it over $400, Mrs. Deininger? 
The Witness: As far as I know it ran about $445 a 
month. 

Mr. Laughlin: Then the figure w*e said is approximately 
correct? 

The Witness: Yes. 

The Court: $450 a month. It saves all that trouble. 

Mr. Laughlin: That is settled then, Your Honor. 

Mr. Espey: I have some 1946 figures, Your Honor, if 
you are interested. March, $387.16; April $521.85; May, 
$349.74; June, $616.06; July, $230; August, $369; 

40 September, $401.50; October, $578.11; November, 
$530.81; December, $583.73. 

The Court: Approximately 450-460 a month, the same. 
All right. 

By Mr. Epsey: 

X-Q. Before 1942, you had rented 5706 Nevada Avenue 
from Mr. Fulton R. Gordon, had you not? A. Right. 

X-Q. And Mr. Deininger bought it that year, did he not? 
A. Right. 

X-Q. And he made the payment on it and all the payments 
since? A. Right. 

X-Q. And it was put in your joint names, was it not? 
A. Right. 

The Court: Will counsel come to the bench, please. 
(Whereupon, counsel conferred with the Court at the 
bench and returned to the table.) 
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By Mr. Espey: 

X-Q. Now, Mrs. Deininger, in the very first few days of 
January, 1945, did an argument not start downstairs in 
your house in which you spit at your husband, and in 
which you called him names—swine, bastard, sonofabitch, 
German Nazi? A. Quite the reverse. 

Mr. Laughlin: Wait for the question. 

The Court: The answer is, “Quite the reverse.’’ 

41 By Mr. Espey: 

X-Q. After the argument had continued for about 
an hour and a half, did Mr. Deininger have to force his 
way downstairs and leave the house? A. No. 

X-Q. And didn’t he stay out that night until eleven p. m.? 
A. Mr. Deininger was in the habit of staying out until 4 
and 4:30 a. m. He always left the house at eleven o’clock 
and come in around two and three and four, and that was 
the only time I could ever talk with him, was when he 
came in late at night. 

X-Q. On that night didn’t you accuse him of gambling? 
A. Never. I didn’t know that was one of his vices. 

X-Q. Did you not tell him about a college man who knew 
him and who stated that Mr. Deininger gambled at Jimmy 
Fontaine’s. A. That is news to me. 

X-Q. Do you recall an argument in 1944 when Mr. Dein¬ 
inger arrived home one night about 11:30 p. m. and you 
came downstairs and called him a sonofabitch and swine, 
etcetera? A. What hour did you say that was? 

X-Q. 11:30 p. m. 

The Court: When, in 1944? 

Mr. Espey: That was in February, 1944. 

The Witness: It is essentially wrong in the first place. 

The Court: Your answer is no. 

42 The Witness: No. 

By Mr. Espey: 

X-Q. Did you not want Mr. Deininger to give instructions 
to Frederic, the boy, since you had to be in court as a 
juror? A. I didn’t understand that, please. 
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X-Q. Did you not say that you wanted to give Mr. Dein- 
inger instructions as to the boy Frederic for the next day 
because you were in court as a juror? 

The Court: I see no materiality. 

Mr. Espey: I am trying to call her attention to a time. 

The Court: There is no materiality. And secondly, 
cross examination is confined to what is brought out in the 
record on direct. If that is part of the development of 
the case, that is one thing, but certainly it is not proper 
cross examination, and it is excluded. 

Mr. Espey: Your Honor, she alleged that he was cruel 
all during this time, and I want to cross examine her about 
the cruelty. That is what I am trying to do. 

The Court: I will exclude it. 

By Mr. Espey: 

X-Q. Did you not call him a lemon of a husband? 
A. A what? 

Mr. Laughlin: Iwant to know the time and place of that. 

Mr. Espey: I will- 

The Court: (Interposing) I have made a rule, Mr. 
43 Espey, and I insist that counsel abide by it. I have 
excluded all matter of that kind as part of the affirma¬ 
tive case in chief of the Defendant. She has testified that 
he beat her, pulled her nails out, kicked her around. The 
fact that she called him a lemon lias nothing to do with 
that. 

By Mr. Espey: 

X-Q. You wrote your husband many notes, did you not, 
Mrs. Deininger? A. That was the only way I could com¬ 
municate with my husband, because he made himself so 
scarce around the house, in order to get some sleep I had to 
go to bed some time, he came in at four-thirty in the morn¬ 
ing, that was the only way I could communicate with him. 

X-Q. This is in your handwriting, is it not ? 

The Court: For the purpose of the record you are show¬ 
ing him what? If this matter goes to the Court of Appeals, 
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X am going to insist that the record be in proper order. 
You are showing the witness what purports to be a note 
in her handwriting addressed to her husband under what 
date? 

Mr. Espey: It is an undated, four-page pencil mem¬ 
orandum. 

The Court: That may have been back in 1929. 

Mr. Espey: It was during the war period, Your Honor. 

The Court: That is your testimony. Show it to the 
witness and ask her if she can identify it. 

By Mr. Espey: 

44 X-Q. Will you identify this? A. Yes. 

The Court: What is it? 

The Witness: It is my writing. 

The Court: What is it? 

The Witness: What do you mean? 

The Court: It certainly is not an automobile, Madame, 
is it? 

The Witness: No, it is my correspondence. 

The Court: That is precisely what I mean. And it is 
addressed to whom? 

The Witness: It is not addressed to anybody. They are 
notes that I left for my husband, because I couldn’t see 
him. 

The Court: If the notes were left for your husband, then 
purportedly they were addressed to him. You may not 
have said so in writing, but they were left for their perusal. 

The Witness: That is what I mean; there is no address, 
no. 

Mr. Laughlin: It is your writing? 

The Witness: Yes. 

Mr. Laughlin: I would like to have it marked, and then 
we ought to have the time. 

The Court: When was that written? 

The Witness: It would be hard to say. 
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The Court: Show the exhibit to the witness again 

45 and ask her if it refreshes her recollection as to when 
it was written. 

The Witness: I believe these were written after the war. 
I am not certain, but I believe. 

The Court: May I see it, please. 

(The document was handed to the Court.) 

Mr. Laughlin: Of course, Your Honor, technically, you 
know, I have not seen it, it might not he admissible. Of 
course, Your Honor can disregard it. 

The Court: Of course, this is outside the scope of cross 
examination. It is part of his case in chief. 

Mr. Espey: Can I get the exhibit identified, Your Honor? 
Mr. Laughlin: Not having read this, Your Honor, I do 
want to object to it on the ground that it is beyond the 
scope of the direct examination. 

The Court: I am not accepting it at this juncture. 

Mr. Laughlin: Your Honor has read it. 

The Court: Yes, I have read it. 

Mr. Laughlin :I am not questioning Your Honor—then, 
that is right, my objection would be premature, wouldn’t it? 

The Court: The testimony adduced by this case was that 
her husband was cruel to her in the sense that he beat her 
or maltreated her. I am assuming that his defense was 
going to be that she was a nagger, that she accused him 
of being a Nazi, that she made life unpleasant for him in 
the home, and as a consequence he either had to take 

46 up his bed and stay, or walk out, and he walked. 
That is what it amounts to. Neither you or I know 

what happened. So you cross examine her on her case, 
and then when the time comes to put his case in, those 
letters will go in if material. 

Mr. Espey: I will abide by that request. 

By Mr. Espey: 

X-Q. Mrs. Deininger, exactly where did this blow on the 
head three months after your marriage occur? 
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The Court: I am not paying any attention to that be¬ 
cause of condonation. That is twenty years ago. 

By Mr. Espey: 

X-Q. Did these many instances of striking that you have 
testified to come right down to the time that he left you? 
A. Definitely, and after, too, because he was a constant 
visitor at the house. 

X-Q. How did Mr. Deininger strike you, with his fists? 
A. With his fist, and with his hand. He told me if he 
wanted to he could kill me with one blow. 

X-Q. Did you ever have him arrested? A. I never had 
him arrested, I had to call the police several times. 

X-Q. They never arrested him, did they? 

Mr. Laughlin: This is beyond the scope of the direct. 

Mr. Espey: She volunteered the statement. 

Mr. Laughlin: I want to make the objection. 

47 The Court: She never said he was arrested. You 
asked the question whether he was arrested, she said 
no, she called the police. The last part of the answer is 
stricken, so the answer is, not, she never had him arrested. 

By Mr. Espey: 

X-Q. Where were you knocked unconscious in the spring 
of 1945? A. In his bedroom. 

X-Q. What time of day or night was it ? A. It was in the 
afternoon. 

X-Q. Were you engaged in an argument? A. I'was send¬ 
ing packages to his parents in Europe, and I had several 
boxes on the dining room table all ready to go, and Mr. 
Deininger insisted that I not contact his parents and not 
send these packages. I told him that I intended. doing so 
because I had purchased materials for these packages, and 
as a result of an argument there I was struck about the 
face and head, which caused unconsciousness and this puffi¬ 
ness of the temples for several days. 

X-Q. Did you have any medical attention on that occasion? 
A. I told my doctor about it. There was nothing to do 
as far as medical attention is concerned. 
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X-Q. Did you have any medical attention? A. There was 
nothing to do. 

The Court: Your answer is no. 

48 We will suspend for five minutes. 

(Accordingly, a short recess was taken.) 

By Mr. Espey: 

X-Q. Is it not the fact in connection with your statement 
that your husband kicked you on the legs, that you would 
attack him, kicking and scratching, and that he would get 
away from you like this, raising a foot, and you would 
bruise your shins on his shoes and other portions of him? 
A. It is exceedingly untrue. 

The Court: Let us leave off the characterization. Simply 
say it is untrue. 

By Mr. Espey: 

X-Q. Did you testify that the bone was crushed in two 
places? A. That’s right. 

X-Q. Which bone? A. The doctor told me. 

X-Q. Do youhnow which portion of your body? A. The 
right leg, close to the shin, probably the shin bone. 

The Court: Did you go to a hospital for treatment? 

The Witness: I went to Dr. Holly. 

The Court: What were you treated for? 

The Witness: There was no treatment for it. 

The Court: The leg was put in a cast? 

49 The Witness: Hot compresses. It is a crushing 
of the bone. You can lay your finger in the places. 

The doctor showed me where the bone was crushed in two 
places. 

By Mr. Espey: 

X-Q. Where did the pulling of the fingernails take place? 
A. In Mr. Deininger’s bedroom. 

X-Q. Just you and he alone there? A. At one time—well, 
both times, but the maid was in the house one time. 
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X-Q. And he just took your fingernails in his teeth and 
pulled them out one by one? A. No, I said he removed 
them from their base and caused them to bleed. 

X-Q. Did you have any medical treatment on this occa¬ 
sion? A. No, I cleaned them with alcohol and peroxide. 

X-Q. And you say this was in September, 1945? 
A. Around in there. 

X-Q. Was Mr. Deininger at 5706 Nevada Avenue at that 
time? A. Yes. 

X-Q. Is it not a fact that Mr. Deininger did not sleep at 
5706 Nevada Avenue after the spring of 1945? A. No, he 
was there in September, 1945, sleeping, living there. 

50 X-Q. In these altercations, did you ever throw any¬ 
thing at Mr. Deininger? A. Not that I recall. Mr. 

Deininger was very destructive, himself, throwing many 
things. 

X-Q. Did you ever throw magazines at him? A. Not that 
I recall. 

X-Q. Did you ever lock him out of the house? A. On one 
occasion, was the eve of our wedding anniversary. I com¬ 
plained because Mr. Deininger was out every night, and 
asked that he stay with me that night because it was our 
wedding anniversary, and there was some sort of a litle 
argument over that, and he pulled an iron rod out of my 
son’s crib and struck me across the back. 

The Court: That is many years ago. 

The Witness: That is right. And I locked him out then. 

By Mr. Espey: 

X-Q. Did you ever tell the defendant to get out and stay 
out? A. No. 

X-Q. Did you not during a trip, driving to Columbus, 
about 1941, when your sister was to be married, and while 
Mr. Deininger was driving the car, strike him? A. No, 
quite the contrary. 

The Court: That, again, is outside the scope of the cross 
examination. Aside from that, I am assuming—if I 

51 am incorrect in my assumption, please correct me— 
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that there has been condonation since 1941, June. Other¬ 
wise, we would be here for a month. 

Mr. Espey: I am alleging a counter-claim, Your Honor, 
that there was such a course of conduct. 

The Court: I understand what you are alleging. But 
the only thing I want to make certain of is that the case is 
tried in the proper sequence. The rule of the Federal 
courts is that cross examination shall be confined to what 
is brought out in direct. She has alleged certain acts of 
cruelty manifested toward her by her husband. The cross- 
examination is confined to those. 

Again I say, it is part of his affirmative defense, and 
his case in chief, to elicit testimony with respect to what 
he claims. If Mr. Laughlin sees fit to put her back on 
rebuttal, it will be done. 

By Mr. Espey: Is it not a fact, Mrs. Deininger, that the 
only payment Mr. Deininger stopped at February, 1948, 
was the payment of the telephone bill? 

The Court: We have been all over that. You have agreed 
up to now he has paid, and since the separation, approxi¬ 
mately $450 a month, more or less. 

Mr. Espey: Very well. 

By Mr. Espey: 

X-Q. With respect to your testimony about sending 
52 the boy to college, is it not Mr. Deininger’s offer to 
send the boy- 

The Court: (Interposing) That has nothing to do with 
the situation here. Whether the boy should go to college 
or not depends upon his state of life in his past. I assume 
that if the man earns enough to contribute to the home 
five or six hundred dollars a month, he ought to go to 
college, unless they are so totally estranged to one another. 

Mr. Espey: You understand that part of that is tuition, 
which runs around $600 a year or so. 

The Court: She has testified he is paying his tuition in 
school. 

Mr. Espey: I don’t wish to- 
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The Court: Then don’t do it; excluded. 

Mr. Espey:- But I do want to give a full cross 
examination. 

The Court: I am not going to permit your asking this 
witness any questions that should not properly be asked on 
cross examination. I am not going to permit you to go 
outside the scope of the direct. She is suing on the ground 
of cruelty, and suing for divorce on the grounds of de¬ 
sertion. That is all I am concerned with. 

Mr. Espey: There has been some testimony in chief 
about this boy. 

The Court: Immaterial, excluded. 

Mr. Espey: It reflects upon the Defendant. 

53 The Court: Excluded. 

Mr. Espey: Exception, Your Honor. 

The Court: No exception is necessary. If I am in 
error, the record will state for itself. That is the state of 
affairs since 1938 when the rules were adopted. 

By Mr. Espey: 

X-Q. Is it not a fact that the extent of Mr. Deininger’s 
physical contact with you during all this trouble of recent 
years was simply to hold your hands, or to hold your wrists 
so you couldn’t attack him? A. No. 

X-Q. When these arguments started, was it not Mr. Dein¬ 
inger’s invariable eustom to try to get away from you? 
A. No. 

X-Q. Did he not either go to his room and close the door, 
or leave the house? A. No. 

Mr. Laughlin: I object to the form of the question. 
There are two in one. In the manner in which the question 
was framed, it is very difficult. 

The Court: She could not answer that question, that 
he either went to his room or left the house. If she 
answers that “yes”, what conclusion am I going to draw? 
He went to his room or left the house? 
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By Mr. Espey: 

54 X-Q. Did he not in these altercations always leave 
yon? A. No. 

X-Q. Did he not sometimes go to his room, and sometimes 
leave the house? A. No. 

X-Q. Did you ever call him any names in these alterca¬ 
tions? A. Under stress I might have, but nothing that I 
recall. Mr. Deininger was always attacking, and after the 
attacks he would put me in his lap and kiss me and lap up my 
tears and say they were good, and bite pieces out of my 
lips and swallow them and ask me to forgive him. 

The Court: Would what? 

The Witness: Bite pieces out of my lips and swallow 
them. 

By Mr. Espey: 

X-Q. Did you ever lock him out of the house as a result 
of these arguments? 

Mr. Laughlin: I object, Your Honor; that has been asked 
and answered, I think. 

Mr. Espey: That was one time a long time ago. I am 
going to bring it right up to the war time, down to 1945, a 
short time before. 

Mr. Laughlin: I object, Your Honor. 

The Court: What are you going to do, Mr. Espey? 

55 Mr. Espey: I am going to try to show that she 
locked him out of the house. 

The Court: Did you ever lock him out of the house? 

The Witness: Do I have to answer that yes or no? 

The Court: The question calls for a yes or no. 

The Witness: No. 

By Mr. Espey: 

X-Q. You mean to say you never locked him out of the 
house in 1945? A. No, if I am to answer yes or no. 

X-Q. Did you lock him out in 1944? 

Mr. Laughlin: I submit it has been answered, Your 
Honor. 
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Mr. Espey: It was restricted to 1945. 

The Court: My question was, “Did you ever lock him 
out of the house?” 

Mr. Laughlin: That was all-inclusive, Your Honor. 

By Mr. Espey: 

X-Q. Did you ever throw Mr. Deininger’s clothing and 
things out of the house? A. I didn’t get that? 

The Court: That was a long period of time. Twenty 
years is a fifth of a century. 

By Mr. Espey: 

X-Q. Since you bought the house in 1942, did you 
56 ever throw his clothes out of the house? 

Mr. Laughlin: Your Honor, that would be going 
beyond the scope of the direct, unless he is putting that in, 
which I do not think he could at this stage. 

The Court: I should assume so. 

Mr. Espey: I will withdraw it. No further questions 
at this time. 

Mr. Laughlin: Your Honor, just one question. 

Redirect examination by Mb. Laughlin : 


57 Re-D. Q. Was there an incident in connection with 
the cat? A. The cat one morning was crying to go 
out and nobody paid any attention to it, so it used a box lid, 
and it was on the floor. I picked up the box lid, after he 
used it, to empty it into the bathroom, and my son was 
standing at the washbowl, and because he was standing there 
I had to wait to get in, because the passage was too narrow 
between my son and the door. And Mr. Deininger was in 
his bedroom, and he stepped out, and he said, “Kitty don’t 
want to do this, but I am going to,” and he kicked the box 
of cat dirt into my face. It went into my hair and eyes 
and clothes. I was dressed to go out. I had to remove 
all my clothing and get into the tub and take a bath and 
shampoo my hair. 
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58 The Court: When was this? 

The Witness: This was in the spring of 1945. So, 
while I was shampooing my hair, he came by and pushed my 
head into the bowl, and I had trouble to release myself, 
and he said, “I wish I could hold it there for three minutes,’* 
and he laughed hilariously. 

• ••••••••• 

Mr. Espey: May I cross examine about this cat? 

Recross examination by Mr. Espey: 

Re-X. Q. Is it not a fact that that incident about the cat 
dirt was pure accident? A. Oh, no, my son can testify to 
that, it was purposely done. 

59 Mr. Espey: No further questions. 

The Court: Step down. 

(The witness stepped down.) 

Mr. Laughlin: I want to call now the son. 

Whereupon— 

Frederic Bertrand Deininger, called as a witness on be¬ 
half of the Plaintiff, and being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination by Mb. Laughlin: 

Q. State your full name. A. Frederic Bertrand 
Deininger. 

Q. And your age? A. Nineteen. 

Q. And you are the son of Mr. and Mrs. Deininger? 
A. That’s correct. 

Q. At the present time you live with your mother? 
A. That’s right. 

Q. On Nevada Avenue? A. Yes. 

Q. Now, then, Mr. Deininger, when your mother and 
father were living together, can you recall any incidents 
when your father struck your mother? A. Yes, I know 
he did have some fights with her. 

Q. And how often did that happen, sir? A. Well, 

60 it happened fairly often, when they were living 
together. 
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Q. How did he strike her, with his fists, or would he 
use any instrument, or article of any kind? A. I know he 
used his hands several times. 

Q. Would he strike her and would she fall to the floor? 
A. I know one time when she did. 

Q. Do you know what brought that about? A. No, I 
don’t remember what the fight was over. 

Q. All-told, can you recollect how many times you saw 
your father strike your mother? A. I couldn’t tell you. 

Q. Would you- 

Mr. Espey: (Interposing) He said he couldn’t tell. 

Mr. Laughlin: I submit he can approximate. 

By Mr. Laughlin: 

Q. Would it be a considerable number of times? 

Mr. Espey: I object. 

The Court: He may answer the question. How many 
times have you seen your father strike your mother? You 
have testified to once. 

The Witness: It was a considerable number of times. 

The Court: It was a considerable number of times? 

The Witness: Yes. 

By Mr. Laughlin: 

61 Q. Mr. Deininger, do you recall an incident in 
connection with a cat, where a cat made a mess in 
the house? A. Yes, I do. 

Q. Will you tell his Honor about that? A. Well, the 
cat had urinated in a box. My mother was carrying down¬ 
stairs, I think, and my father wns in the hallway, and he 
took the box and kicked the box into her face. 

Q. And it went on her person? A. That’s right. 

Q. And she had to change her clothes as a result of that? 
A. Yes. 

Q. Mr. Deininger, do you know of any instances where 
your mother’s hands or nails- 

The Court: No. 
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By Mr. Laughlin: 

Q. Do you recall one time that there was an injury to 
your mother’s spine? A. Yes, I do. 

Q. And she was on the floor? A. Yes. 

Q. Tell His Honor about that. A. I didn’t see exactly 
what happened, because I know the fight was at night, and 
I was woken up. But when I came to the room she was 
laying on her back, and I know she was hurt. 

62 The Court: When was this? 

The Witness: I can’t tell you when it exactly 
happened. 

The Court: They separated when? Your father left the 
house when? 

By Mr. Laughlin: 

Q. When did your father leave the house, Mr. Deininger? 
Having in mind this was June of ’48, can you tell us when 
your father left the house? A. I don’t remember exactly. 
I would say it would be about two and a half years ago. 

Q. And was it, in reference to that time, was it about 
that time, or before that time, was it about the time he left, 
or some time before he left? A. I think it was some time 
before he left. 

Q. About how long before? A. I don’t know exactly. 
Maybe about six months. 

The Court: We will suspend until tomorrow morning, 
gentlemen, eleven-thirty. The usual calendar in the 
morning. 

(Accordingly, the trial was adjourned at 4:30 p. m., until 
11:30 a. m. the following day, Wednesday, June 23, 1948.) 

63 Washington, D. C., 

Wednesday, June 23,1948. 

The trial resumed at 1:45 p. m., before Hon. Matthew F. 
McGuire, Associate Justice. 
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65 Direct examination —Continued. 

By Mr. Laughlin: 

Q. I am going to ask you a question, Mr. Deininger, and 
do not answer this until Mr. Espey has a chance to object. 
Were there any occasions that your father struck you? 

Mr. Espey: No objection. 

The Witness: Yes, there was one occasion when I had 
been working at a restaurant late at night, and when I had 
gotten off- 

By Mr. Laughlin: 

Q. What was the nature of the striking or beating he 
inflicted on you? 

Mr. Espey: Let’s not have counsel testifying. 

By Mr. Laughlin: 

Q. What did he do to you? 

The Court: I want to know about the relevancy. 

66 Mr. Laughlin: Here is the only point, Your Honor. 

I had occasion to examine the authorities last night, 

and the authorities that I have say that it would not be 
an element, ordinarily, of legal cruelty if a father or 
mother would strike a child, but if they strike the child for 
the purpose of doing injury to the other spouse, that would 
be admissible, and I have four cases on that, Your Honor. 

The Court: All right. Let us assume that it would be, 
and on the premise that you have outlined, how are you 
going to determine whether or not what was done? It is 
a question of intent. You don’t know. I will exclude it. 

By Mr. Laughlin: 

Q. Mr. Deininger, would your mother prepare the meals 
for you and your father when all of you were living to¬ 
gether? A. Yes. 

Mr. Laughlin: That concludes the direct examination, 
Your Honor. 
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Cross examination by Mb. Espey: 

X-Q. Frederic, is it not a fact that you and your mother 
and father ate in restaurants most of the time? A. We 
ate most of our Sunday meals in restaurants. 

X-Q. Did you not eat many of your meals in restaurants? 
A. Not while the three of us were living together—not 
while all three of us were living together. 

67 X-Q. Your mother allows you to use her new car, 
does she not? 

Mr. Laughlin: This goes beyond the scope of the direct. 

Mr. Espey: It goes to credibility, Your Honor. 

The Court: How does that go to credibility? 

Mr. Espey: My point is that this lady has in every pos¬ 
sible way made this boy obligated to her. 

The Court: Why not ask him direct questions, as to 
whether or not he is hostile to his father? In other words, 
that is better than going around and trying to build it up 
through detail. 

By Mr. Espey: 

X-Q. Frederic, is it not the fact that you have feeling 
against your father? A. No, I don’t have any feeling 
against my father, none whatsoever. 

X-Q. Is it not a fact that your mother has always argued 
to your father in your presence that he was too hard on 
you? 

Mr. Laughlin: Of course, this is beyond the scope of 
the direct, Your Honor, and I object on that ground. 

The Court: The witness has testified that he has no hos¬ 
tility toward his father. 

Mr. Espey: My point is, and I wish to show, Your Honor, 
that this boy has been given every possible consideration 
and inducement by his mother to favor her, and that 

68 he is unusually attached to his mother, and that he 
is biased against his father. 

Mr. Laughlin: I submit, Your Honor, he has answered 
that he has no hostility. 
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Mr. Espey: That does not conclude it. 

The Court: I will exclude it. 

By Mr. Espey: 

X-Q. The time you saw your mother on the floor, were 
you not awakened out of a sleep and come into your father’s 
bedroom and found your mother on the floor? A. I was 
awakened just a little before that, but when I came into 
the bedroom I saw her lying on the floor. 

X-Q. You heard a great deal of argument from your 
mother towards your father on that occasion, did you not? 
A. Yes, on both sides. 

X-Q. What names, if any, did she call him? 

Mr. Laughlin: Your Honor, I am going to object to that 
because I think that it goes beyond. 

The Court: This witness does not know how this dis¬ 
turbance started, doesn’t know who precipitated it. It 
may well be that the mother did, by virtue of something 
that occurred while he was asleep. All he has testified, 
Mr. Espey, is that when he came into the room occupied 
by both parties, or at least where they were, his mother 
was on the floor. 

Mr. Espey: He just testified he was awake a little 
69 before and heard the argument. 

The Court: Yes, and I do not doubt that he did. 

Mr. Espey: I must ask any names he heard his mother 
call his father. 

The Court: That would not make any difference. Sup¬ 
pose you and I were to get into an argument and I should 
call you a name, and you should resent it, and Mr. Laughlin 
comes upon the scene, and he does not hear the name that 
I called you, but he hears the name that you called me. 
That is probitive of nothing except that there was a name 
called, and presumably a discussion going on, or argument. 
I will exclude it. 
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By Mr. Espey: 

X-Q. Did your mother ever call upon you in these fights 
that you mentioned yesterday to get a broom or a whip? 
A. Yes, she did. 

X-Q. Did you get any such thing? A. No. 

X-Q. Did you ever see any scratches on your father’s 
face? A. Yes. 

X-Q. Do you know how they got there? A. No, I didn’t 
see how they got there. 

X-Q. Did your mother ever make any statement that 
she had put them there? A. No, not that I know of. 
70 Q. Did you ever hear your mother call your father 
a Nazi? 

Mr. Laughlin: Of course, Your Honor, you took the 
view that that was irrelevant. Therefore, I did not pur¬ 
sue it. 

The Court: It is outside the scope of the direct examina¬ 
tion. I merely want to suggest to counsel, I am assuming 
that the Defendant is going to take the stand. 

Mr. Espey: He is, sir. 

The Court: When he takes the stand, and testifies, you 
can call this witness in collaboration. 

Mr. Espey: This witness testified that his father fought 
with his mother often. I want to bring out what he heard 
of those discussions and arguments. 

The Court: They certainly were not discussions. 

By Mr. Espey: 

X-Q. When you said there were fights often between your 
mother and father, did you mean verbal fights or physical 
fights? A. Well, there were both. It wasn’t too much 
one way or the other. 

X-Q. Were these arguments and these verbal fights and 
physical fights carried on in your presence ? 

Mr. Laughlin: Your Honor, just a minute, I want to 
object on this ground, I think the question covers too 
much territory. I understand, Your Honor, I did not in- 
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71 terrogate him about any verbal fight. I do not know 
what a verbal fight could be. The physical fights I 

did interrogate him on, and that would be a proper subject 
of cross examination. But I do object to the manner in 
which the question is put. 

The Court: I will sustain the objection. 

By Mr. Espey: Were you present when any of these 
fights started? A. I am not sure if I was. Usually the 
fights Would start late at night, and I was asleep. I go to 
school the next morning, and they would usually wake 
me up. 

X-Q. When you were awakened on those occasions, where 
would be fight be going on? 

Mr. Laughlin: I submit that question is not susceptible 
of a response, because it is too general, he doesn’t fix a 
time or place. 

The Court: Your father left home sometime toward the 
latter part of September, 1945, is that correct? 

The Witness: Yes. 

The Court: In other words, V-J Day was the 15th of 
August, 1945. Your father left home some time in the 
middle of the next month, is that it? 

The Witness: That’s about right. 

The Court: For some time previous to that, as far as 
your recollection was concerned, neither your father nor 
your mother had been getting along well together, is that 
right? 

72 The Witness: That’s correct. 

The Court: And there were manifestations of dis- 
agrement indicated by argument, and I think you have testi¬ 
fied by manifestations, also, of physical force directly to¬ 
ward your mother. 

The Witness: Yes, sir. 

The Court: Still talking about the period of September, 
1945, have you any knowledge of the circumstances under 
which the so-called physical blows were struck? Was the 
argument precipitated by your mother? Did she make 



any direct or overt actions of physical force against your 
father, or what? That is what we are trying to find out. 

The Witness: I don’t know how they started. They 
usually started verbally. 

The Court: You are living in the house, are you not? 

The Witness: Yes, sir. 

The Court: You come home, you live at home, came 
home for your supper, your dinner, or whatever you want 
to call it. 

The Witness: Yes, sir. 

The Court: Then something happened.I am now talking 
about the period of September, 1945. How did it happen? 
Give me one episode. Tell me the circumstances under 
which it occurred. I am assuming now that nothing oc¬ 
curred until you sat down, or all three sat down to dinner. 

Then something happened. Give me a specific epi- 
73 sode from September, or around September, 1945. 

I know it is a very difficult position to put you in, 
but if I am going to decide this case, I have to have the 
truth of the matter. I expect you to tell the truth. 

The Witness: We didn’t eat together very often at dinner 
time, except in the restaurant. 

The Court: Was there any occasion around September, 
1945, in which you ate together, at which time an argument 
started? 

The Witness: I am sorry, but I can’t remember back 

By Mr. Espey: 

X-Q. Now, Frederic, is it not a fact that your father 
had discontinued sleeping at home some time in the spring 
of 1945 before V-J Day? A. I think that’s correct. 

Mr. Laughlin: What was your answer? 

The Witness: I think that’s correct. 

By Mr. Espey: 

X-Q. It is a fact that your father came back occasionally 
to the house after he left, but not to stay over night, is that 
not right? A. You mean after ’45? 
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X-Q. After he left in the spring of ’45 or no longer slept 
1 there. A. Yes, after he left he came back. 

74 X-Q. And he provided clothes and spending money 
for yon and yonr mother, did he not? 

The Court: That is all admitted. 

By Mr. Espey: 

X-Q. As to this cat mess, just exactly where in the house 
did it take place? A. Upstairs in the hallway, in the up¬ 
stairs hallway. 

X-Q. Was it at the entrance to the bathroom? A. Yes, 
it was. 

X-Q. As a matter of fact, was it not on the stairway? 
A. As far as I know, it wasn’t on the stairway. 

X-Q. Don’t you know exactly where it was? A. I say, 
as I remember it, it was right in the hall. That’s where 
I think it was. 

X-Q. Did anything take place immediately after it? A. I 
don’t remember the fight that well enough. 

X-Q. You don’t remember? A. I don’t remember ex¬ 
actly what happened well enough. All I know is about how 
the box got kicked. I don’t remember the details of it. 

X-Q. Did you see it kicked? A. No. 

X-Q. How do you know it was kicked?? A. Well, it 
was all over her dress and hair, and she certainly wouldn’t 
put it there herself. 

75 X-Q. Didn’t you testify that it was kicked, on 
the basis of what your mother told you? A. Yes. 

Mr. Espey: I move that that testimony of this witness be 
stricken, Your Honor, as hearsay. 

Mr. Laughlin: It would not be proper at this stage, any¬ 
way, Your Honor. I submit that it should remain in. 

The Court: She has testified to it. On the basis of the 
record there is now no corroboration except the fact that 
he has testified that she was covered with this debris, what¬ 
ever it was. 
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By Mr. Espey: 

X-Q. What was she covered with? A. Cat urine. 

X-Q. Didn’t you testify yesterday it was urine? A. Yes, 
that is just what I said. 

X-Q. In these times when you heard your mother and 
father arguing, did you ever hear her call him a Nazi? 

Mr. Laughlin: Your Honor, I object to that. 

The Court: We went over that two or three times. I 
am assuming that he did. Did you hear him ? 

The Witness: Yes. 

By Mr. Espey: 

X-Q. Did she call him a sonofabitch? A. Yes, I 
think so. 

76 X-Q. Did she call him a bastard. A. Yes. 

X-Q. Did she call him other names? A. Yes. I 
don’t remember exactly what they were. 

X-Q. That happened on many or few occasions? 
A. Practically every fight there was name calling on both 
sides. 

The Court: Now that we have the names on one side, 
what were the names called on the other one? We might 
as well go all the way. What did your father say? 

The Witness: Just about the same thing. 

The Court: Did he call your mother a Nazi? 

The Witness: No, not that. 

The Court: Did he call her a sonofabitch? 

The Witness: Yes. 

The Court: What else? 

The Witness: A bastard. 

By Mr. Espey: 

X-Q. In these affairs did you ever see your mother 
strike your father? A. No. 

X-Q. Did you ever see your mother strike your father, 
driving an automobile on a trip to Columbus, Ohio? 

Mr. Laughlin: That is beyond the scope of the direct. 
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Mr. Espey: They were talking about numerous 
fights. 

77 The Court: About numerous fights on the prem¬ 
ises, not in Columbus, Ohio. 

By Mr. Espey: 

X-Q. Did you ever see your mother in these so-called 
fights put herself against the door and prevent your father 
from leaving? A. Yes. 

X-Q. Your father tried to leave the premises, did he not? 
A. Yes. 

X-Q. And your mother prevented it? A. Yes. 

X-Q. Did you ever see your mother throw anything at 
your father in these altercations? A. I don’t think so. 

X-Q. Did you ever see your mother spit in your father’s 
face on any of these occasions? A. Yes. 

Q. Did you ever see your mother lock your father out 
of the house? 

Mr. Laughlin: Unless he saw personally, I object. 

Mr. Espey: I am asking, “Did you ever see your mother 
lock your father out of the house?” 

Mr. Laughlin: I submit, Your Honor, that is beyond the 
scope of the direct. 

The Court: The objection is well taken, it seems to 
me. 

78 Mr. Espey: It seems to me- 

The Court: I know how it seems to you, but it does 
seem that way to me. I exclude it. 

By Mr. Espey: 

X-Q. How late in the night would you be awakened on 
these occasions? 

The Court: How material is that, whether it started at 
eight o’clock, or whether it started early in the morning? 
Apparently there was something going on. 
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By Mr. Espey: 

X-Q. How long would these arguments and fights take 
place at one time? A. I can’t tell you the exact length of 
time—took a few hours sometimes. 

X-Q. Did you ever see your mother stand out in the hall¬ 
way and talk to your father through the doorway, which 
was closed, into his room? A. Yes. 

X-Q. Won’t that go on for hours, practically all night? 
A. Not all night. 

X-Q. Would it not go on for hours? A. It would go on 
for a long time, yes. 

X-Q. Did not your mother state to you in your father’s 
presence that he did not want you, but he wanted a girl 
baby? 

Mr. Laughlin: I object to that, Your Honor. 

79 The Court: I will exclude that. 

By Mr. Espey: 

X-Q. Did not your mother in these verbal and physical 
fights discuss sex in your presence with your father? 

Mr. Laughlin: I object to that, Your Honor. 

The Court: Excluded. I do not want to make it any 
more difficult for this boy than it is. 

Mr. Espey: Very well, sir. 

By Mr. Espey: 

X-Q. Was not your up-bringing and your education the 
principal source and cause of most of these arguments? 

The Court: Immaterial. 

Mr. Laughlin: I object to that, Your Honor. 

By Mr. Espey: 

X-Q. Would part of these arguments between your 
mother and father be recorded in chalk by your mother 
on the back of the door? 

Mr. Laughlin: I object to that, Your Honor. 
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The Court: How material is that? We cannot 

80 bring the door in here, can we? 

Mr. Espey: I am sorry we can’t, Your Honor. 

No further questions. 

Redirect examination by Mb. Laughlin : 

Re-D. Q. Frederic, your father came to see you and your 
mother last Sunday? A. That’s correct. 

Re-D. Q. And on that occasion he made certain threats 
against you if you would testify in this case? 

Mr. Espey: I object. 

Mr. Laughlin: Your Honor, I believe that would be per¬ 
missible here, in view of the circumstances, if threats were 
made about this boy testifying; I think that is quite a 
serious matter. 

Mr. Espey: My client instructs me to let the boy answer. 

The Court: Of course, threats are in the nature of intimi¬ 
dation. You may answer the question. 

By Mr. Laughlin: 

Re-D. Q. Did your father make any threats against you 
last Sunday about your testimony in this case? A. I don’t 
remember any. 

Re-D. Q. That was just last Sunday, just a few days 

ago. He asked you if you were going to testify in 

81 this case, did he not? A. Yes. 

Re-D. Q. And did he ask you what you were going 
to say? A. No. 

Re-D. Q. Did he not shake his finger at you? 

The Court: We won’t lead the witness. He said he 
made no threats. 

By Mr. Laughlin: 

Re-D. Q. He made no threats whatever? A. None that 
I can remember. 

The Court: You know what a threat is, don’t you? 

The Witness: Yes. 
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The Court: If any threats were made, it is presumed you 
would know it? 

The Witness: Correct. 

The Court: What is the testimony, if anything? 

The Witness: He told me to get on the stand and tell the 
Court, that’s all. 

The Court: Is that all? 

Mr. Laughlin: That concludes, Your Honor. 

The Court: You may step down. 

(The witness stepped down.) 

85 The Court: The Plaintiff rests? 

Mr. Laughlin: Yes. 

Frederic A. Deininger, called as a witness on behalf of 
the Defendant, and having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination by Mr. Espey : 

Q. Please state to the Court your full name. A. Frederic 
A. Deininger. 

Q. Your age? A. Forty-four. 

Q. Your occupation? A. Manufacturer’s representative. 
Q. Where do you reside? A. 1713 Eiggs Place, North¬ 
west. 

Q. Where were you bora? 

97 The Court: Immaterial. What difference does it 
make? He is here. 

By Mr. Espey: 

Q. Were you ever in the German army, Mr. Deininger? 
Mr. Laughlin: I object. 

Mr. Espey: Your Honor, he raised that question 
yesterday. 

The Court: Suppose he was. 

Mr. Espey: He was not, he was in the French army. 

The Court: Suppose he was a German in 1914, in 1916; 
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he would have been in the German army. There were no 
exemptions. I am not concerned with that. 

By Mr. Espey: 

Q. With reference to this present ease, Mr. Deininger, 
when were you separated from Mrs. Deininger? A. With 

reference to the present case- 

The Court: Was there another case? 

Mr. Espey: No, sir. There were previous separations, 
Your Honor. 

Mr. Laughlin: There is only one case. 

Mr. Espey: There is only one case. 

The Witness: With reference to the present case I started 
to withdraw from 5706 Nevada Avenue in the spring, 1945. 

By Mr. Espey: 

Q. Can you give the Court the month of your 

98 last cohabitation with Mrs. Deininger? A. De¬ 
cember, 1944. 

Q. At that time were you and she occupying the same 
bedroom? A. No. 

Q. Before that time, state whether or not there had been 
domestic difficulties between you. A. Yes, many. 

Q. Had there been previous separations? A. Yes. 

Q. How many? A. Four. 

Q. Over what period of years? A. Twelve years. 

Q. Had you always supported Mrs. Deininger during 
that period? A. Yes, sir. 

The Court: There is no question in the case of support 
He is doing that now. The question is cruelty. 

Mr. Espey: All right, sir. 

By Mr. Espey: 

Q. Were you living at 5706 Nevada Avenue as late as 
September 25, 1945? A. September. 

99 Q. Yes. A. No. 

Q. When was the last time that you actually lived 




there? 
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The Court: He said he left in April of 1945, and last 
cohabitated with her as her husband in December, 1944. 
Let us not go over ground that is already ploughed. 

Mr. Espey: I will try not to, Your Honor. 

By Mr. Espey: 

Q. If I have asked this question, I will withdraw it. 
Before that last cohabitation, were you two occupying sep¬ 
arate bedrooms? A. Yes. 

Q. For how long had you been occupying separate bed¬ 
rooms ? A. Since marriage. 

Mr. Laughlin: Since when? 

The Court: That is immaterial, because they cohabited 
in December, 1944. 

By Mr. Espey: 

Q. Have you ever struck your wife? A. I would like 
to explain that. 

.Q. Go ahead. A. I actually never struck her in an 
assaulting way. In other words, go up to her and strike 
her. There have been many unfortunate altercations be¬ 
tween us, first long arguments that grew worse and de¬ 
teriorated, and finally it came to the point where 
100 Mrs. Deininger would throw something at me, or 
lunge at me, or prevented me from going out, and 
many things, and went after me because she wanted to do 
something to me. It was hysteria, whatever you may call 
it. It is one of those things, and that is where these so- 
called strikings took place. 

The Court: Why should she manifest that type of atti¬ 
tude toward you? What was the reason for it, as far as 
you know? What is the reason for all this bickering and 
all this fighting? 

The Witness: The reason is, it is a basic misunder¬ 
standing. 

The Court: What is the basic misunderstanding? 

The Witness: We couldn’t agree on anything, and par¬ 
ticularly on raising the child, and on money matters, on my 
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business, as far as my business is concerned. My wife 
bad worked for the same firm that I had been working for 
for 23 years, so she thought she knew something about my 
work in the firm, and the people, and there was a certain 
amount of interference. She worked for one of the vice 
presidents, one of the top officials. So she always thought 
she knew better than I did how my business should be con¬ 
ducted, especially with reference to treating customers to 
entertainment, to giving gifts, which are part of my busi¬ 
ness, I would say sometimes an unfortunate part of my 
business; but they exist and can’t be ignored, because 
competition sets the pace and writes the rules. And 
101 she doesn’t understand that. 

She didn’t understand if I got $40 or $50, or what¬ 
ever the case may be, expenses a week, that this shouldn’t 
be included in the household, or spent for the house or 
something or other. The differences were mostly over 
money, and then again over the child, the raising of the 
child. 

I was away a good deal of the time prior to the war, 
and that in itself relieved some of the pressure. 

Mr. Laughlin: Your Honor, I want to object to testimony 
that does not state specific instances and would be most 
difficult for us to cross-examine on, because it is too general. 

The Court: I asked the witness the basic cause of the 
misunderstanding. I think he has answered that. (To the 
witness) You have answered that your wife had some 
definite ideas as to how that business should be conducted. 
It was your business. In relation to it, and you had 
trouble over the boy. That led up to difficulties. 

The Witness: Then the war came along and that brought 
about a change in my occupation. I stopped traveling to 
a certain extent, except for long trips I stopped traveling 
and was in Washington most of the time, and that made 
the situation worse, because it brought us together more. 
That is where I simply could not stand the pressure. 

The Court: All right. Now, will you proceed. 
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By Mr. Espey: 

102 I show you a carbon copy of a letter addressed 
“Dear Kitty,” dated January 30, 1942, and ask you 

whether you recognize it. A. Yes, I do. 

Mr. Laughlin: So the record may be clear, I think there 
ought to be a mark on it. 

Mr. Espey: It will be marked. 

The Court: It should be marked as exhibit such-and-such 
for identification. Let us give it to the clerk first and have 
him mark it for identification, and call it to the witness’ 
attention as Defendant’s Exhibit marked such-and-such for 
identification, so in case of appeal the Court of Appeals 
will know what we are talking about. 

(The document above referred to was marked De¬ 
fendant’s Exhibit No. 3 for identification.) 

By Mr. Espey: 

Q. I ask you, Mr. Deininger, what if anything did you 
do with the original of this exhibit? A. I delivered it to 
Mrs. Deininger in person. 

Mr. Espey: I offer it in evidence. 

Mr. Laughlin: Your Honor, I have not even seen it. 

The Court: We will suspend until three o’clock. 

(Whereupon, a short recess was taken.) 

Mr. Espey: I offer in evidence Defendant’s No. 3. 

Mr. Laughlin: We have no objection, Your Honor. 

103 (The document heretofore identified as De¬ 
fendant’s Exhibit No. 3 was received in 

evidence.) 

By Mr. Espey: 

Q. Did you go back to your home after that letter was 
sent? A. Yes, I delivered it to her in person. 

Q. Did you go back home to live there? A. Yes, I did. 
Q. How soon after that letter? A. I don’t recall exactly 
how much time. It was the time of one of the separations, 
one of the four separations that we had I went back. 
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Q. Were you in the habit of giving your wife severe 
blows? A. No, sir. 

Q. Did you knock her unconscious, in the spring of 1945? 
A. No, sir. 

Q. Was there an occasion when she was unconscious in 
the spring of 1945? A. Not that I know of. The incident 
I think you are referring to, as testified twice, I don’t think 
Mrs. Deininger was unconscious. She was on the floor. 

Q. Tell the Court the time. 

The Court: How did she get on the floor? 

104 The Witness: It was on one of the worst alterca¬ 
tions that we had. Exactly how it came about, and 

exactly what it was about I don’t know, there were so many 
of them. It was in the bedroom. 

By Mr. Espey: 

Q. Whose bedroom? A. My bedroom. I do not recall 
the time of the day, but I think it was in the evening or at 
night when most of these things took place. And it was 
one of those affairs where she chased me around after 
having thrown things at me, where I tried to hold her 
hands and not get scratched, because I was becoming very 
embarrassed, calling on my customers with scratches on 
my face. And in addition to that, the mental effect it had 
on me. I am in a type of work- 

Mr. Laughlin: I object to these characterizations. 

The Court: All I am interested in is how she got on the 
floor. 

The Witness: It was through wrestling, holding onto me. 
I wanted to leave, as I always wanted, because I felt getting 
outside the trouble would be over, and by the time I came 
back things had cooled off, but she did not leave me, she 
put herself against the door. “You cannot get out, I 
won’t let you out.” She stiffened up. I tried to get her 
out of the way in order to get out, but there was no use. 
If I had used physical force, I couldn’t have gotten 

105 out of the door. 

The Court: What was the argument about? 
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The Witness: I don’t know, sir, Your Honor, there were 
so many arguments. 

The Court: You do not know. All right. 

By Mr. Espey: 

Q. Did you ever kick Mrs. Deininger on the legs? A. No, 
sir, I never kicked her on the legs. 

Q. Can you explain to the Court how she could have 
gotten marks on her leg? A. Yes, sir, I can explain that. 

Q. Do that. A. She kicked, and she tried to kick me in 
the groin, because someone had told her- 

Mr. Laughlin: I object to that. 

The Witness: I turned to the side and lifted my leg like 
this (indicating) and she hit my shoe, and those marks 
on the shin bone were from my shoe. Her kick landed in 
the wrong place. 

By Mr. Espey: 

Q. Did you ever crush her bone in two places, on the 
shin? A. No, sir. 

Q. Did you ever pull her fingernails from the base with 
your teeth? 

106 The Court: Of course, that is condonation. I do 
not believe the shin bone to be crushed, either, no 
evidence of it. Let us skip that. 

By Mr. Espey: 

Q. Did any of these occasions occur in September, 1945, 
as testified by Mrs. Deininger? A. I don’t know. That 
was the time—I was there very few times, and I was trying 
to get my trunk out of the house. The only thing that 
remained in September was the trunk, which I finally got 
out of the house, and I don’t think that it was anything 
like that took place in September. 

Q. Did you ever injure her eyes? A. Pardon me? 

Q. Did you ever injure Mrs. Deininger’s eyes? 

The Court: That was back in 1931, was it not? 
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Mr. Espey: 1938, sir. 

The Court: I do not pay any attention to that. 

By Mr. Espey: 

Q. Was there an incident about packages to your parents 
in September, 1945? A. No, there were discussions and 
there were arguments about packages in the spring, 1945, 
right after V-E Day. The first word I got from my parents 
through the American Army, and I started sending pack¬ 
ages, and Mrs. Deininger offered to send packages. And 
she bought some things and I gave her some money 
107 after these things were bought, and there were some 
arguments, just like there were arguments about 
anything else, about the contents of these packages, what 
to send. 

Q. How frequently would these arguments and fights 
take place? 

The Court: I have concluded that they have taken place 
pretty regularly. 

Mr. Espey: All right, sir. 

By Mr. Espey: 

Q. In these arguments and fights say whether or not 
Mrs. Deininger ever threw anything at you. A. Yes, she 
did, many times. 

Q. When was the last time that you recall? A. I don’t 
recall an exact date, but it happened so many times again. 
It was part of a regular-of the performance. 

Q. What would she throw at you? 

The Court: Well, does that make any difference? 

By Mr. Espey: 

Q. Did she ever lock you out of the house? A. Yes, sir. 

Q. What was the last time that occurred, if you recall? 
A. Early 1945 it happened, either January or February, 
which was very bad. Those two months were very bad. 

Q. How often did that occur? A. Well, it didn’t 
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108 occur too often, because I usually got in after ringing 
the bell and knocking on the door and waiting. Actu¬ 
ally I was only locked out about twice, where I had to go 
out and go to a hotel or go to some friends. 

Q. Did Mrs. Deininger ever tell you to get out and stay 
out? A. Yes, sir. 

Q. When was the last time that was said? A. Some time 
in 1944, towards the end of our- 

Q. Did she say that more than once? A. More than 
once, yes. 

Q. How many times? A. Well, several times. 

Q. Were Mrs. Deininger’s temples ever puffed up for 
three days? 

Mr. Laughlin: I object to that. 

The Court: That goes back a long time, too. 

By Mr. Espey: 

Q. Mrs. Deininger, did you ignore your wife and your 
boy while you were at home? 

Mr. Laughlin: I object. 

Mr. Espey: She testified “he ignored us.” 

The Court: Read the question. 

(Whereupon, the pending question was read by the 
reporter.) 

109 Mr. Laughlin: I object to the manner in which it 
was put, Your Honor. 

The Court: His answer is no. I do not see how he could, 
if there was argument going on all the time. 

Mr. Espey: That was the testimony of the wife. 

By Mr. Espey: 

Q. Have you kept up your acquaintance with your boy 
since you left home in 1945? A. Yes, I have. 

Q. Tell the Court how you have done that. 

Mr. Laughlin: I object. 

The Court: I am not going into that, Mr. Espey. 

Mr. Espey: All right, sir. 
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By Mr. Espey: 

Q. Did you ever propose that your boy be put in a school 
in Berkeley, California? 

The Court: What difference does it make, as far as this 
case is concerned? This is not to settle where the boy is 
going. 

Mr. Espey: All right, sir. 

By Mr. Espey: 

Q. Was the boy’s schooling ever a subject of argument 
between you? A. Yes. 

Q. Tell the Court what you wanted and what she 
wanted. 

110 Mr. Laughlin: I object to that. We are not try¬ 
ing the boy. 

Mr. Espey: We are not going to try the boy. 

The Court: All right. 

By Mr. Espey: 

Q. I show you Plaintiff’s Exhibit No. 1, and ask you 
to explain to the Court about that. A. This lady is Maryse 
Wendling who went to school with me in Alsace Lorraine 
in France. She made a contract with a New York agency 
to come over here. As it turned out, the contract was a 
bad contract. There was something in there she didn’t 
know about. 

Mr. Laughlin: Your Honor, I submit this is unnecessary; 
if he knows the lady, then- 

The Court: He testified he knows the woman, she went 
to school with him. 

By Mr. Espey: 

Q. Did you ever tell Mrs. Deininger that you were in 
love with this lady? A. No, sir. 

Q. You did receive that postcard? A. I did, yes. 

Q. As a matter of fact, when she had some difficulty 
you were the only friend- 
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Mr. Laughlin: I object to the form of the question, 

111 it is leading. 

The Court: You are going to tell me that he was 
the only friend she had? 

The Court: That is immaterial. 

Mr. Espey: No, sir, not that. 

By Mr. Espey: I show you Plaintiff’s Exhibit No. 2, 
and ask you what explanation you have of that. A. This 
young lady- 

Mr. Laughlin: Your Honor, I object to the manner in 
which the question is put. He can be asked if he knows 
the lady. 

The Court: I am assuming by the question asked he 
knows her and is now going to give the Court an explana¬ 
tion of why he has the picture. 

Mr. Laughlin: I object. 

The Court: He may answer. 

The Witness: I met the young lady in Chicago on a 
business trip. She was from Washington. We happened 
to come back on the train. And after that, I had in com¬ 
pany of business friends, I had dinner with her several 
times. She hasn’t been in Washington since 1941. 

By Mr. Espey: 

Q. Did she hold an official position here in Washington? 

The Court: It is immaterial. 

Mr. Espey: Very well, sir. 

112 By Mr. Espey: 

Q. Did you ever make any notes at the time of any 
of these altercations with your wife? A. I did. 

Mr. Espey: I will ask that this be marked Defendant’s 
Exhibit 4. 

(The document above referred to was marked De¬ 
fendant’s Exhibit 4 for identification.) 

By Mr. Espey: 

Q. I ask you to look at that and state whether or not 
it is in your handwriting. 
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Mr. Laughlin: What are you handing the witness? 

The Court: What does it purport to be, Mr. Espey? 

Mr. Espey: Manuscript notes of an argument between 
the parties. 

Mr. Laughlin: I object, Your Honor, it is self-serving. 

The Court: Excluded, and all like it. 

Mr. Espey: May he use this to refresh his recollection? 

The Court: He has not said his recollection needs to be 
refreshed. He has already testified. Excluded. 

By Mr. Espey: 

Q. Will you detail to the Court an incident in the first 
few days of 1945 in your house? 

Mr. Laughlin: I object. 

The Court: I exclude that. It may be going to 
113 get the morning paper. 

By Mr. Espey: 

Q. With reference to a difficulty with your wife. A. It 
was one of the usual- 

Mr. Laughlin: I object to the manner in which the ques¬ 
tion is put, Your Honor. 

The Court: You may answer. 

The Witness: One of the many arguments and ensuing 
altercations we had at the house, some of them, as I said, 
over money matters. 

By Mr. Espey: 

Q. This particular one. 

The Court: You are talking about an argument or an 
incident? 

Mr. Espey: An incident. 

The Court: Something physical that happened. 

Mr. Laughlin: I would like to know the time, Your Honor. 

The Court: The early part of January, 1945. 

Mr. Laughlin: His answer mentioned several. 
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By Mr. Espey: 

Q. Tell the Court as much as you presently recall of that 
incident. A. I had come in late. 

The Court: What was the incident? 

The Witness: It was an incident where I was called 

114 names, where I was reprimanded, where I was— 
where the usual thing happened about things being 

thrown around, and names being called, and Frederic woke 
up, finally, and where I couldn’t leave the house. I wanted 
to get out, get away from it. 

By Mr. Espey: 

Q. Do you recall any physical action made toward you 
on that occasion? A. No, I don’t know physical action, 
I haven’t seen those things for a long time. 

Q. Would your recollection be refreshed by looking at 
the paper? A. Yes, it certainly would, because I wrote it 
at the time. 

The Court: Excluded. 

Mr. Espey: Your Honor, he wrote it at the time in his 
own handwriting. 

The Court: Excluded. 

By Mr. Espey: 

Q. Do you recall what names she called you on that 
occasion? 

The Court: Mr. Espey, I certainly do not want to in¬ 
hibit you from putting this case in, but I do not think I 
am expected to go into every noxious detail of the conflict 
between these parties. This woman has taken the stand 
and alleged certain physical acts of cruelty on his 

115 part over a long period of time, and particularly the 
part that I am directly concerned with, some time 

beginning in the spring of 1945, and culminating in Sep¬ 
tember of that year, they having separated, if I am to 
believe his story, in April of that year. 

I dont’ want to go into a long history of marital discord. 
I am not obliged to do so, and I won’t. He has denied 
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he attacked his wife. He said that all of his efforts were 
by virtue of her billingsgate, and her attitude toward him. 

By Mr. Espey: 

Q. Did you ever attack your wife, Mr. Deininger? 

The Court: He has said no. It is a question of veracity, 
that is what it comes down to. 

By Mr. Espey: 

Q. Can you tell the Court the time of the cat- 

The Court: I do not want to go into that again. It hap¬ 
pened in 1945, some time between April and September. 

Mr. Espey: I don’t know, sir. 

By Mr. Espey: 

Q. Did it happen in 1945? A. It could have been. I 
think it happened in 1944. It was accidental. 

Q. Did it happen in the house? A. It happened right 
at the hall by the stairway. I was going to get the thing 

thrown at me, and therefore- 

116 The Court: You were going to get the thing thrown 
at you so you kicked? 

The Witness: Yes. 

The Court: It was not mentioned that way. 

The Witness: I thought—it was one of those mix-ups. 

The Court: If I am going to throw something at you, 
you suspect that, and then you kick it on me. Would you 
say that kick was accidental? 

The Witness: Your Honor, what I mean to say is that 
it was accidental that Mrs. Deininger was covered with 
the thing. I had no intention of covering her with it, it 
was accidental. 

The Court: You mean it was the result of your action in 
kicking the pan, or whatever it was, away, that she got cov¬ 
ered with it? 

The Witness: I didn’t want to have it on me, and I was 
going to kick it on the side down the stairs, and as it hap¬ 
pened it did go back over her. 
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By Mr. Espey: 

Q. After that incident happened, did anything happen 
in the bathroom while Mrs. Deininger was washing up? 

Mr. Laughlin: Are you directing your inquiry to the 
same period of time? 

Mr. Espey: Yes, same period of time. 

By Mr. Espey: 

Q. Did you push her head in a wash bowl and make 

117 some remark to the effect that you would like to hold 
her down there? A. I did not. 

Q. Did anything like that occur? A. No, sir. 

Q. Did you receive Defendant’s Exhibit No. 2 in your 
house? 

The Court: When? 

Mr. Espey: I am going to ask him. 

The Witness: Yes. 

By Mr. Espey: 

Q. When did you receive it? A. I got it in 1944. It was 
left on—I always had notes on my dresser, almost every 
few days there were notes on there. 

Q. Whose handwriting is that? A. That is Mrs. Dein¬ 
inger’s handwriting. 

Mr. Laughlin: I am going to object to all of these, Your 
Honor, because if we go into these it would open to cross 
examination and we w^ould be here for a couple of weeks. 

The Court: I am assuming from the state of the evidence 
before me now that certainly the relations between these 
parties has deteriorated to the point where the presence of 
one of the prsence of the other -was the cause of anything 
that might possibly have happened. Each was try- 

118 ing to outdo the other. 

Mr. Espey: I would like to have these papers 

marked. 

The Court: They are a series of letters or notes in which 
she calls him names, and calls him Nazi, and calls him this 
and that, but his testimony has been much more emphatic: 
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she has called him a sonofabitch and a bastard. I do not 
know which is worse. Throw a Nazis in and it is just 
the same, is it not? 

Mr. Espey: It also shows, Your Honor, that even when 
she was not there- 

The Court: He has testified to that, that she had written 
these notes, and when he would come back they would be on 
his dresser or stand, or whatever they were. 

Mr. Espey: I offer them in evidence. 

The Court: All right, they are in. They are all of the 
same gender or category, as to what he has testified to viva 
voce. 

Mr. Espey: Let these be marked Defendant’s No. 5. 

Mr. Laughlin: I would suggest one number rather than 
have a different number for each one. 

The Court: I would think so. 

(Accordingly, the documents above referred to were 
marked Defendant’s Exhibit No. 5 and received in 
evidence.) 

119 Mr. Espey: I will have these marked Defendant’s 
6-A, B, and C. 

The Court: They are what ? 

Mr. Espey: They are financial records of ’41, ’44, and ’45. 

The Court: I thought we had covered all of that. There 
is no question that this man supports his family. He has 
paid an average of $450 to $460 a month. We decided that 
yesterday. Let us not go into that. 

By Mr. Espey: 

Q. Did you have any difficulty with Mrs. Deininger over 
her running charge accounts? A. Yes, I did. 

Q. And how would you pay those accounts? 

The Court: I suppose he paid them the same way we 
all pay them, either pay them or they will come after him. 
I do not intend to be facetious, Mr. Espey, but it seems to 
me we are going far afield. 

Mr. Espey: I am trying to show, Your Honor, that this 
lady made life impossible and utterly miserable for this 
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man in every way. I am trying to show that she ran him 
into debt, and that he had to go and borrow money from 
a small loan company in Maryland in order to keep his 
credit good, which further ran into difficulties. 

Mr. Laughlin: We object to that, Your Honor, 

120 and we object to an inference the statement may 
carry with it, because we can show otherwise that 

this lady certainly did her part. 

The Court: I am not going into that. The allegation is 
cruelty on the one side, and the other it is desertion. 

Mr. Espey: On the ground of her conduct, the financial 
worry can amount to a great deal, I respectfully submit. 

The Court: That is really collateral to the main issue. 

Mr. Espey: I respectfully submit that it is all part of 
her conduct, and that is why I undertook to show it. 

By Mr. Espey: 

Q. Since you have separated from Mrs. Deininger, has 
she done anything to further embarrass you ? 

Mr. Laughlin: I object to that, Your Honor. 

The Court: That is not material, is it? 

Mr. Espey: I want to show some letters he has received. 

The Court: Let us assume that she has written letters to 
his employer, but that is not material here. She is suing 
for divorce on the grounds of cruelty, he is suing for divorce 
on the grounds of desertion, and the period covered is Sep¬ 
tember 1945 to April 1945. 

Mr. Espey: But this would corroborate our allegations 
as to the trouble and embarrassment that she caused him. 

The Court: Excluded. 

Mr. Espey: I would have offered these, then as 

121 Defendant’s Exhibits 6 and 7. 

By Mr. Espey: 

Q. Mr. Deininger, what effect did these arguments and 
physical encounters have upon you physically? A. They 
were demoralizing, and at one time I suffered from the 
continuous stress and from the pressures that I had to go 
and see a doctor, because I couldn’t sleep at night, and I 
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had a rapid heart beat, and I had—I don’t know the medical 
name for it, but I went to the doctor and he treated me for 
almost a year. 

Mr. Laughlin: Could I have the time of that, Your Honor? 

The Court: I should assume so. 

By Mr. Espey: 

Q. When did you first go to him, Mr. Deininger? A. 1943. 

And did that treatment continue so long as you remained 
at the house? A. I was treated in 1943. 

Mr. Laughlin: I would like to make this observation. 
If this was ’43, by his own statement, Your Honor, he co- 
habitated with her in 1944. 

The Court: I did not want to go into the history of the 
marital difficulties of these parties, which began some time 
shortly after the birth of the boy, and he was born in 1929, 
but I have some evidence of the background, for back¬ 
ground. 

122 Mr. Laughlin: I realize that, Your Honor. 

By Mr. Espey: 

Q. Did you have any attacks of any kind? A. Yes, I 
had the attacks of paroxysmal tachycardia, irregular and 
rapid heartbeat. 

Q. Before you separated, how often did you have that? 
A. I had it quite often until the treatments started. 

Q. Have you had any since you were separated from 
your wife? A. Yes, I did, in 1947. 

Q. How many did you have? A. Just one. 

Q. And what was the occasion of that attack? A. It 
was at the time when Mrs. Deininger’s brother died, and 
there were circumstances, also business, a lot of pressure 
on me. 

Mr. Espey: We have already got into evidence his gen¬ 
eral health since this occurred. 

By Mr. Espey: 

Q. Did Mrs. Deininger ever strike you while you were 
driving an automobile? 
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Mr. Laughlin: I object to that. 

The Court: We have been through that, up in Columbus, 
Ohio. I do not want to go into it again. 

Mr. Espey: I am trying to lay a foundation. 

123 The Court: I know you are trying to lay a foun¬ 
dation. I do not w^ant to inhibit you in any way 

from doing what you think you ought to do in the circum¬ 
stances. But here are people who were married in 1928, 
and you ask this question, “Did Mrs. Deininger ever strike 
you while you were in an automobile.” That covers a 
period of 20 years. She might have done that in 1929. 

By Mr. Espey: 

Q. Did Mrs. Deininger in 1941 ever strike you while you 
were driving an automobile? A. Yes. 

The Court: They had sexual intercourse in 1941, so it 
was condoned. That is the law, is it not? 

Mr. Espey: Yer, Your Honor, but it is also, with her 
alleging cruelty- 

The Court: 4 Please do not misunderstand me. But I 
have heard enough on both sides to indicate, certainly, that 
everything was not attar and roses between these people. 
Mr. Espey: I quite agree with you as far as that goes. 
The Court: The only thing I am interested in determining 
is as to who is telling the truth. She abused him, and 
he abused her. She accuses him of physically beating her. 
He denies it. 

There is only one person that is omniscient; that is Al¬ 
mighty God. I do not know who is telling the truth. 

124 But I will evaluate that when the time comes to 
weight the others. 

By Mr. Espey: 

Q. Mr. Deininger, did you ever start any of these fights 
or arguments that have been testified to here? A. May 
I explain? 

Mr. Laughlin: That can be answered yes or no. 
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The Court: The question is a very simple one. The 
question is, did you ever start any of the fights. If you 
started none of them, you can aswer no, if you started some 
and not the others, you can say yes and no. 

The Witness: I don’t know by fights exactly what is 
involved. 

The Court: We are not talking about verbal fisticuffs, 
an exchange of words; we are talking about these episodes 
in which force was applied. Your testimony is that you 
never remember striking her. Your efforts have been di¬ 
rected toward preventing her from striking you. As a con¬ 
sequence, never having assaulted her, I take it from the 
testimony that your answer would be no. 

The Witness: Physical fight, no. 

By Mr. Espey: 

Q. Have you testified about Mrs. Deininger not letting 
vou leave the house? A. Yes. 

The Court: He has. 

125 By Mr. Espey: 

Q. Was there ever any spitting between you? 

The Court: Oh, Mr. Espey! 

Mr. Espey: To me, it strikes me as the lowest kind of 
conduct. 

The Court: So it strikes me, too, so let’s forget about it. 

Mr. Espey: It depends upon who did it. 

The Court: I will assume she did it. 

By Mr. Espey: 

Q. How late in the night w’ould these arguments and 
fights take? 

Mr. Laughlin: Object, Your Honor. 

The Court: Excluded. 

By Mr. Espey: 

Q. What effect did these episodes have upon your ability 
to earn a living? A. They made it very difficult to me to 
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carry on my business under the circumstances, and that 
was one of the reasons why I left. 

Q. Did you ever make any threats against Mrs. Dein¬ 
inger’s life? A. No, sir. 

Q. Were the police ever called to your home? A. Yes, 
sir. 

126 Q. Who called them? A. Mrs. Deininger. 

Q. Did they arrest anybody? A. No. 

Q. Did Mrs. Deininger always prepare meals for you? 
A. No. I would like to explain that, if I may. 

Q. Explain it. A. It wasn’t always possible for Mrs. 
Deininger to prepare meals, because of the type of work I 
am in. I never held that against her. We ate in res¬ 
taurants most of the time. 

Q. Did she ever refuse to prepare meals for you ? A. No. 
Q. What was your net income after taxes for 1947? 
A. I believe you have my income tax statement. I don’t 
remember the exact amount. 

The Court: How much ? 

The Witness: It was eleven thousand somthing before 
taxes. 

The Court: I assume we will finish today? 

Mr. Espey: I am ready to close right now, Your Honor. 
Mark this please, as Defendant’s Exhibit. 

The Clerk: No. 9. 

(Accordingly, a document purporting to be an in¬ 
come tax statement of the Defendant for the year 1947 
and marked Defendant’s Exhibit 9 and received in 
evidence.) 

127 Mr. Laughlin: I take it, the only purpose of offer¬ 
ing this is to show his income for 1947. 

Mr. Espey: That is correct. 

The Court: Have you identified that as your income tax 
return? 

The Witness: Yes, sir. 

The Court: Year 1947, $11,767 gross? 

The Witness: Yes. 
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By Mr. Espey: 

Q. And you had a net income of $9,300? A. After taxes. 

Mr. Espey: And of course it appears that he applied 
more than half his earnings toward the maintenance of his 
family. 

The Court: That is what most of us do, is it not? Some 
of us apply all of it. 

Mr. Espey: It is unusual in divorce cases around here, 
Your Honor, from what I have heard about the complaints 
for non-support. 

The Court: We are not talking about that as yet. 

Mr. Laughlin: Does Your Honor want me to proceed 
with the cross examination now? 

The Court: I am assuming we will finish today. 

Mr. Espey: I rest, Your Honor. 

128 Cross examination by Mr. Laughlin : 

X-Q. Mr. Deininger, were there ever any happy 
moments in your household? A. Yes, there were. 

X-Q. You testified, sir, that you never started any of 
these fights, and when I am referring to fights, not a battle 
of words, but a battle of fists. You never started any of 
those fights, is that your testimony? A. Yes, sir, that’s 
my testimony. 

X-Q. Then just what would bring them about, sir? 
A. Some compulsion such as my inability to get out of my 
room, get out of the house, started it most of the time, 90 per 
cent of the time; some physical compulsion, such as Mrs. 
Deininger standing against the door very stiff and saying 
“You are not going to leave the house before you do so- 
and-so, before you give me another check, before you 
promise me something or another.” 

X-Q. Then you would strike her? A. No, then it would 
start. 

X-Q. Then it would? A. Not me striking her. 

X-Q. Were you afraid of Mrs. Deininger? 

Mr. Epsey: Let him finish his answer. 
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The Witness: I can’t go through all the details 

129 of how these things started, by holding hands, by 
holding her hands so she wouldn’t scratch me, so 

she wouldn’t do any damage to herself, because the result 
of these things were just as bad on her as on me. 

By Mr. Laughlin: 

X-Q. Anyway, there would be this battle of words, as 
you say. She wanted another check or something, and 
then it would wind up, you would both fall to the floor. 
A. That only happened that one time, as I remember. 

X-Q. Was there ever a time, Mr. Deininger, that you 
struck her physically? A. If I may qualify it, I will 
answer it. 

X-Q. Well, answer it. A. That in in an assaulting way, 
meaning to strike her, no, I never did; neither did I ever 
strike any other woman. 

X-Q. You heard her testimony yesterday about an inci¬ 
dent that she was on the floor ? A. Yes, sir. 

X-Q. And I believe you heard your son testify as to that? 
A. Yes, sir. 

X-Q. Did that happen, sir? A. That happened. 

X-Q. And when did it happen, sir? A. To the best of 
my recollection, it hapupened in the spring of 1945, 

130 right after, right at the time of V-E Day, right in 
April—it might have been in May, I don’t know 

exactly the date. 

X-Q. It is your testimony, sir, that the last time that 
you cohabited with Mrs. Deininger was in December of 
’44, is that right? A. Yes, sir. 

X-Q. When did you leave the house there? A. I started 
leaving the house April 1. 

X-Q. When you say you started leaving-. A. I got 

myself a room, that’s what I mean, on April 1. The room 
started on April 1, 1940. 

X-Q. When was the last time that you slept under that 
roof? A. I couldn’t exactly—I have no record of the exact 
date. I slept several times, quite a few times after that, 
and at that time I may say this, that at that time my type— 
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my work started changing again from being here most of 
the time in war to being away a great deal from Washington. 

X-Q. Yon testified that you removed a trunk from there. 
When did you say you removed that trunk? A. The trunk 
was removed in September, 1945. 

X-Q. Is it not a fact that that was not removed until the 
spring of 1946? A. No, sir, it was removed in Sep- 

131 tember, 1945. That’s when the trunk was removed. 

X-Q. Mr. Deininger, there was offered in evidence 
a ■copy of a letter that you had written to Mrs. Deininger, 
and it was addressed “Dear Kitty,” is that not right? 
A. Yes. 

X-Q. Why did you have to write her a letter at that 
time? What you had to say, why did you not just tell her 
that, face to face, why did you have to write her a letter? 
A. Because we could never talk decently to each other 
over matters involving money. It was just impossible to 
get down to a conversation such as people, man and wife, 
should have. It was impossible. Immediately there was 
objection, and there was insults, and there were going back 
to ten years, fifteen years, in the beginning of the marriage. 
It was just impossible to do it any other way. I wish it 
had been possible to do it some other way. 

X-Q. Mr. Deininger, you said, too, in response to ques¬ 
tions, that it did impair your health, that you had heart¬ 
beats or something? When did you first have the difficulty 
with your heart? A. First I went to the doctor was in 1943. 

X-Q. You never had any trouble with your heart before 
that, is that right? A. No. I had some—when I was a 
young man and overdoing, before I went in the army. 

132 It was just an extra beat, and I was told there was 
nothing to that. 

X-Q. You had some difficulty in college, did you not, as 
the result of some over-exertion, and they told you that 
you had an enlarged heart? A. No, they never told me 
that; it was known as an extra systolic beat. 

X-Q. At any event, you said Mrs. Deininger’s treatment 
of you made it difficult to carry on your business. In what 
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respect was it more difficult to carry on your business as 
a result of Mrs. Deininger 7 s treatment of you? A. Be¬ 
cause of the nervousness and the pressure of these continu¬ 
ous fights and disagreements in the family, family argu¬ 
ments. I couldn’t sleep. Therefore, I was not ready in 
the morning to do a good day’s work, to meet people, which 
I had to do during the war in Washington. 

X-Q. But it did not prevent you from taking those ladies 
out to dinner, did it? A. Not ladies, I only took one lady 
out to dinner, the other lady we both took out to dinner in 
New York. Mrs. Deininger and myself took the other 
lady out to dinner in New York. 

X-Q. The other lady you bought clothes for, did you 
not? A. No, I never bought her any clothes. 

X-Q. You paid her hotel bill? A. I helped her financially 
with a very small amount which she has paid back 
133 to me, because I knew her family, and I was the only 
friend she had in this country. She didn’t know any¬ 
body else. She had some trouble, so I helped her out, both 
with her passport in Washington, and with a small sum. 
It was a hundred dollars. And she paid it back to me two 
years after. 

X-Q. Is it not a fact, Mr. Deininger, that you were con¬ 
stantly haranguing your wife, that you did not want to be 
married any more, and that you begged her to give you 
grounds for divorce? A. No, sir, I did not. Such con¬ 
versation did not come up until after I left. Then we 
talked about divorce. 

X-Q. You knew that your wife was opposed to divorce? 
A. I knew that she was opposed to divorce, yes. 

X-Q. You were insistent that you get a divorce so you 
could marry another? A. No, that was not so. 

X-Q. Why were you so anxious to have a divorce, then? 
A. Because I think the status should be clarified. You 
can’t go on continuously like this. This is nothing. You 
are between heaven and earth. I am not married, and I 
am not divorced, and I am maintaining, I am contributing 
to a household that I don’t get anything out of. I can’t 
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even take it off the income tax. So it is a very bad status 
lam in. I am unable to save any money, which I 

134 should, with the kind of income I have had. 

X-Q. How is it going to rectify your income and 
increase your income if you get a decree of divorce; you are 
going to have to support your wife and child, are you 
not? A. Certainly. 

X-Q. How is that going to help your situation? A. I 
understand, unless lam not informed properly, if I pay 
alimony ordered by a court, but that can be deducted 
from the income tax, which I can’t do now. I was paying 
$6 thousand last year, and I haven’t been able to take 
anything off. I have just taken all of my savings in order 
to pay the income tax. The installment was due on 
June 15. 

The Court: You can claim a statutory exemption, can 
you not? 

The Witness: A thousand dollars, yes sir. 

The Court: An exemption as a married man ? 

The Witness: Fifteen hundreds dollars altogether. But 
I have been informed- 

The Court: The point is that you still get an exemption. 

The Witness: Yes, sir. 

By Mr. Laughlin: 

X-Q. As to this income tax return, did Mr. Espey prepare 

this for you? A. No, sir. 

135 X-Q. Who prepared it? A. I prepared it. 

i X-Q. Does that represent, Mr. Deininger, your 
entire income, your income from all sources in 1947? 
A. Yes, sir. 

The Court: I assume it does, Mr. Laughlin. As a mat¬ 
ter of law he is obliged to return an income tax with refer¬ 
ence to all of his income. 

Mr. Laughlin: I want to ask this question. 

By Mr. Laughlin: 

X-Q. You are now in negotiations with Internal Revenue 
about the completeness of your return, are you not? 
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A. The negotiations with Internal Revenue—I want to 
add to the statement I made to Your Honor. I was called 
down there to find out if my wife had worked, and if she 
filed an income tax, too, because I said I don’t know, where 
it says, “Did your wife file a separate income statement.” 
I said I don’t know. So they picked it up, and I said I am 
unable to tell. That was 1946, I am unable to say. And 
they are checking into that. That’s the one. 

X-Q. It is your testimony that you have been paying $450 
or $475 a month for the support of your wife and child, is 
that not right? A. Yes, sir. 

X-Q. And you still have been able to live, and you go out 
and entertain, don’t you, Mr. Deininger? A. I go 

136 out and entertain not on my money, on my firm’s 
money. Any entertaining I am doing, and I have 

been doing very little at the present time, has been done for 
the firm, and has been paid by the firm. 

X-Q. Your principal business is with the Estate Stove 
Company? A. That’s correct. 

X-Q. And then you have connections with the Kresky 
Company, do you not A. I have no connection with the 
Kresgy Company? 

X-Q. From the Estate Stove Company you got $8,400? 
A. That’s right. 

X-Q. And the Kresky Company, you got $2,584? 
A. That’s right. 

X-Q. Automatic Equipment, you got $2,500 ? A. Kresky 
Manufacturing through Speedex. I thought I put that on 
there. Yes. 

X-Q. You are allowed a certain amount a month from 
the stove company? A. I don’t understand the question. 

X-Q. You get your salary, you get a certain amount in 
addition to that, don’t you? A. That’s right. I get ex¬ 
penses, whatever they are, as they are incurred. I turn 
them in and they are paid weekly. 

X-Q. As a matter of fact, you put in an account 

137 whether you travel or not, do you not? A. No, sir. 


n 


X-Q. You are sure of that? A. I am sure of that. 

Mr. Espey: May I interrupt at this time to ask one 
further question that I omitted on direct, about income? 

The Court: Yes. 

Mr. Espey: Mr. Deininger, when will your present con¬ 
tract with your company terminate? 

The Witness: Next week, on the 1st of July. 

Mr. Espey: Do you know what your income is going to 
be? 

The Court: I thought you wanted on question. 

The Witness: I can explain that, if it is necessary. 

The Court: Do you expect to renew your contract? 

The Witness: I don’t know, sir, the company is being 
sold. 

The Court: What is your expectation in the matter? 

The Witness: Frankly, sir, I don’t know. I am going to 
Chicago—I have to be in Chicago on the 6th. 

The Court: Why are you going to Chicago on the 6th? 

The Witness: First there is the Furniture Mart in Chi¬ 
cago, which the company handles, they exhibit merchandise 
there, ard at the same time there is a meeting on this new 
status. 

The Court: You have been with them twenty-odd 
138 years, have you not? 

The Witness: Yes, sir. 

The Court: Have they been sold before? 

The Witness: Sold once, two years ago. 

The Court: And you still stayed with them? 

The Witness: Because the owners- 

The Court: You stayed with them? 

The Witness: Yes. 

The Court: So, assuming from what has happened before, 
that presumably will happen again. So that has no bearing 
on this matter. All right. 

Mr. Laughlin: Just one or two more questions, Your 
Honor. 
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By Mr. Laughlin: 

X-Q. As I understand it, the Estate Detrola Division is 
the name of the company from which you get your principal 
source of income? A. Right. 

X-Q. Will you explain to me again the difference between 
the Kresky and the Speedex? A. Speedex, which is now 
the Speedex Sales Company, is a manufacturer’s agency 
handling the products of the Kresky Manufacturing Com¬ 
pany. I made the contact during the war, and formed 
with another man, who is the active man in the Speedex— 
there is only one—we formed Speedex Associates. 
139 It is oil burning equipment, water-heating, and hot¬ 
air heating. I profit in the Speedex organization at 
the end of the year; I get half of the profits, whatever 
profits there are. 

X-Q. You are kind of a silent partner, are you not? 
A. Yes. 

X-Q. In the Bond Building there are two different room 
numbers, two different offices. A. Three different rooms 
in the suite of offices. Mr. Babp has one room. 

X-Q. Is that the attorney? A. He is the attorney. And 
the District of Columbia Citizens Association, they have 
two rooms, and Speedix sales has one. 

Mr. Laughlin: I think that concludes the cross examina¬ 
tion, Your Honor. 

The Court: May I see one of those exhibits. 

Mr. Laughlin: Yes, sir. 

(Plaintiff’s Exhibit No. 1 was handed to the Court.) 

The Court: Mr. Deininger, I understood you to say that 
your interest in this woman was purely of a perfunctory 
character, that she was a schoolmate of yours in the old 
country. 

The Witness: Yes. 

The Court: Will you note the post date on that card. 
What is that, 1938? (Handing the exhibit to the 
Witness.) 
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140 The Witness: 1938, yes, sir. 

The Court: Will you read the legend on the back 
of that? What is the message? 

The Witness: “Am at Cerruti’s’ 7 —some restaurant at 
125 East 54th Street—“a very elegant place. If you come 
to New York, please come. All my best thoughts, yours 
Maryse W.” 

The Court: And what else is there? 

The Witness: The address. 

The Court: Is there not a cross mark on there, too? 

The Witness: This cross mark (indicating) ? 

The Court: Yes. 

The Witness: Yes. I think she signs her name that 
way. 

The Court: If your interest in the woman was purely 
perfunctory, why should she sign a postcard to you, “Your 
Maryse”? 

The Witness: We have known each other for a long 
time. 

The Court: I know, you have testified to that. 

The Witness: I think it is the friends, because she 
didn’t know—it doesn’t seem from the card, but she didn’t 
know English very well when she came over here. She 
knows school English. In French you would say that. 
That wouldn’t be unusual to say in French, “votre;” the 
term of ending a letter, the grettings are a little different, 
and that would be it. I have never any interest in the girl. 
I took Mrs. Deininger up there to New York. 

141 The Court: She speaks English. She has written 
that in purely colloquial English, and she addresses 

a postcard to you with her picture which she signs, “All 
my best thoughts, your Maryse.” 

The Witness: Yes, sir. 

The Court: You tell me that is the custom in France? 

The Witness : Yes, sir. 

The Court: Even when they write in English? 

The Witness: She would translate, just as I did when I 
first came to the United States. 
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The Court: Apart from the translation, she has written 
in the English language? 

The Witness: Yes, sir. 

The Court: What are you saying to me is she would 
carry over into the English vernacular the French idiom. 
In other words, what I would think, as being conversant 
with the English language, and very poorly conversant with 
the French, is that what those words would mean is entirely 
differently intended, is that right? 

The Witness: I might say this, that “Cordially, 7 ’ which 
means “very” in English, is more endearing in French, 
which is the same basic root, but it means something entirely 
different. 

The Court: We get our English word “cordial” from 
the French, like hundreds of other words, so when we 
142 say “cordially” we are merely taking the French 
adverb “cordialement.” It is the same, is it not? 

The Witness: If I understand it correct, I do sign a lot 
of my business letters “Cordially,” to business people I 
don’t know very well. You wouldn’t do that in French. 
If you would say “cordialement,” you would know the 
person pretty well. They finish very formally, with a long 
sentence. 

The Court: Let me ask you this question. You say 
that the term “cordially yours,” as used for correspondence 
in France, means something much more deep than the 
term that is used in English. 

The Witness: You wouldn’t use it in business French. 

The Court: In other words, it is a term of affection, that 
is what you mean? 

The Witness: I think in English that the closest thing 
would be “warmest regards.” I am not an expert. 

The Court: Neither am I, but words to me mean what 
they purport to mean. If somebody sends a card to an¬ 
other person, as I am asked to place a valuation on here, 
“with all my best thoughts,” signed “your Maryse,” that 
seems to me means that the relationship between the parties 
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is something more than perfunctory. You are telling me 
that that is not so by virtue of her French birth, and her 
schooling in France or Alsace Lorraine, that that’s the 
custom. 

The Witness: If I might mention to you, while she 

143 was at New York, and she was at New York for a 
very short time, I think it was three or four months, 

she got ahold of this Canadian man and married him shortly 
after, and she had two children. 

The Court: That is after that. 

The Witness: Right after that, yes. 

By Mr. Laughlin: 

X-Q. Mr. Deininger, you saw this lady when you went 
to Europe, did you not? A. No, sir. 

X-Q. When did you go to Europe? A. I went to Europe 
in 1936. I can tell you the story. 

X-Q. You went to Europe in 1936? A. Yes. 

X-Q. Did you go again after that? A. In 1946. 

X-Q. 1946? A. After the war. 

X-Q. Did you see her in 1946? A. No, she was in Canada, 
or I don’t know where she was. 

X-Q. Did you at any time say to Mrs. Deininger that 
you wanted a divorce from Mrs. Deininger so you could 
marry this girl? A. No, sir, No. 

144 X-Q. How did she happen to—had you been trying 
' to locate her? How did you happen to get this card 

in 1938? A. When I was in Alsace Lorraine in 1936 friends 
of mine told me that Maryse was in Paris and she was at 
that time—she was in the films. 

X-Q. Movie star? A. No, she was not.a star, she had a 
secondary role in a very famous French film, Kermesse 
Heroique. It is the best French film before the war. They 
told me where she lived, and I should look her up. She was 
not there. She was on location or something. Then I 
wrote her. 

X-Q. From where? A. From the United States. 

X-Q. Did Mrs. Deininger know you had written her? 
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A. I think I mentioned it. I wouldn’t say for sure at this 
time. This was in 1937, after I came back. 

X-Q. You and this lady were sweethearts, were you not? 
A. No, we were never sweethearts. 

X-Q. You were very close friends? A. I liked her very 
much, but she didn’t want to have anything to do with me. 

X-Q. For what purpose did you want to locate her at 
that time? A. Just like I located many friends when I got 
back home, who were especially school friends. 

145 X-Q. And then she finally wrote you? A. She 
answered my letter and said she was going to come 

to the United States one of these days. 

X-Q. Did you get many letters from her? A. No. 

X-Q. Later you got this card? A. No, this was after¬ 
wards. She had some trouble with her contract, and 
finally she ended up with not what she was supposed to 
have, but she has to take things, to make a living and to 
get back. 

X-Q. Then you never told Mrs. Deininger that you wanted 
a divorce from Mrs. Deininger so you could marry this 
lady? A. No, I never said that. 

The Court: I will exclude further cross examination on 
this subject. 

Mr. Laughlin: Very well, Your Honor, that will conclude. 
Mr. Espey: The Defendant rests. 

Mr. Laughlin: I want to put Mrs. Deininger back. 

The Court: For what purpose? 

Mr. Laughlin: His testimony, Your Honor, is that she 
harrassed him, nagged him, and as a result of that he went 
to a doctor. I want to show he went to a doctor for an¬ 
other purpose. 

The Court: She would not know what purpose he went 
to a doctor for, except what he might have told her. 

146 She would testify that he did ask her for a divorce 
so he could marry this girl. 

Mr. Laughlin: Of course, Your Honor, she will testify 
that he was there at the house in 1945, still living there, 
and I have with me an exhibit that I would hand to her. 
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The Court: He has testified it was in 1945. 

Mr. Laughlin: I think then that concludes, Your Honor, 
all the testimony we would have. 

The Court: This is a most unfortunate piece of business, 
the peskiest case that I have heard since I have been on this 
Court. Here you have a nineteen-year-old boy who makes 
a very, very fine appearance, and I have no doubt is a very, 
very fine young man. Instead of his father and mother 
giving God thanks that they have been blessed in that way, 
married twenty years ago and have this situation whereby 
they are at each other’s throats. 

She says he beat her. He says that she precipitated all 
these discussions. And I have no doubt but that she can 
do her part, at least verbally. 

The nub of the question from the standpoint of harrass- 
ment comes down to the testimony of the young man, and 
he says the father did strike his mother, and on that I 
grant limited divorce. 

With reference to support, this man has been doing all 
that he should do under the circumstances. I will 
147 suggest—as a matter of fact, I will make it a part 

of the decree—that he continue to do what he is 
doing, an average of $450 a month, with this understanding, 
that the money be paid to her, probably through a bank, if 
that can be arranged. That she pay for the food and the 
laundry and the clothes, and the rent and the telephone, 
so she won’t be constantly badgering him for money. 

It is $450 a month. You have to get away with it, live 
on it, leave your husband alone. That is the way I will 
leave it. 

Mr. Espey: Of course, it is Your Honor’s decision, but 
I would venture to say that it will not be any time before 
this lady will be calling upon this gentleman for more 
money. 

The Court: $450 a month, payable to her. If she can’t 
get by on it, it’s just too bad for her. That takes care of 
the rent, it takes care of food, it takes care of laundry, it 
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takes care of clothes, it takes care of utilities, it takes care 
of recreation, and clothes for the boy, and for herself. 

Mr. Espey: In the event she fails to make the payments 
on the house, or taxes for the house, can any arrangement 
be made whereby he can pay it out of the money? 

The Court: If she does not pay the money, then I assume 
he is tenant by the entirety, and he will be notified. But 
the best thing to do with this mess is to close it out 
now, 

148 Mr. Laughlin: Your Honor, I now am asking for 
counsel fees. I want to make this statement to you. 

I am sure you will agree that it has not been pleasant to 
listen to this for hours and hours, as I have had to do in 
my office. Now w r e have been here two days. There was a 
partial hearing once before. 

I was in the Court of of Judge Goldsborough on three dif¬ 
ferent occasions. There has been a lot of work done in 
this case. My file is quite voluminous. Under the cir¬ 
cumstances, Your Honor, I am going to ask for $600. 

Mr. Espey: May it please the Court, the matter was 
never argued before Justice Goldsborough, but only the 
motion for alimony pendente lite, and which Your Honor 
put off in ordering this case advanced for a hearing. 

This case was not filed by Mr. Laughlin, it was filed by 
Mr. Ball, who withdrew, and after we had made an arrange¬ 
ment for the support of this lady. 

And I respectfully submit, in view of this gentleman’s 
inability to save any money under the present circum¬ 
stances under which he has been living, that $600 is more 
than a reasonable fee under the circumstances. 

The Court: How. much has she paid you ? 

Mr. Laughlin: Nothing. I have been paid absolutely 
nothing. She came to me, and it is true she had made 
payments out of her meager income to other at- 

149 tornies. In view of the circumstances, I would take 
nothing from her, Your Honor. 

The Court: You submit me a memorandum on that. 




80 


Mr. Laughlin: I had a judgment in conformity, which I 
would ask Your Honor to consider. May I pass it up to 
you? 

The Court: Did you give a copy to Mr. Espey? 

Mr. Espey: May it please the Court, there is another 
proposition here which has not come out, which I wish Your 
Honor would consider in connection with this money. When 
Mrs. Deininger’s brother died, Mr. Deininger borrowed on 
his life insurance a total of twelve hundred and some dollars 
to provide for moving of his body, exhuming it, an autopsy, 
and burial, and so forth, with the understanding that it was 
to be paid for, as I understand his story, from the proceeds 
of his estate. Mr. Deininger has received $150 from the 
Veterans. 

The Court: If that is so, she has the proceeds of the 
insurance, and if she wanted it to be done, she ought to pay 
him, there is no question about that. 

Mr. Espev: We had included in this money $10 a week 
which he has been applying on that debt, the McLachlen 
Bank, on his life insurance. Mr. Deininger borrowed on 
his life insurance. 

The Court: It is his debt. 

Mr. Espey: But he gave the money for her brother. She 
was to repay him from the estate. 

150 1 The Court: If she borrowed the money from her 

husband, it is an obligation which she has in law and 
conscience to repay. 

Mr. Laughlin: It is something that belongs to the estate. 
Your Honor, and I understand the estate will be settled. 

Mrs. Deininger: I have a sister, and that belongs to me 
and my sister, and the bill is against the estate. 

The Court: What bill is against what estate ? 

Mrs. Deininger: It is a funeral bill, against the estate, 
which I explained to Mr. Deininger, and the estate has not 
been settled. 

The Court: Where did your brother die? 

Mrs. Deininger: In Shiloh, Virginia. 
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The Court: The proceeds of what insurance policy, Gov¬ 
ernment insurance? 

Mrs. Deininger: Government insurance. 

The Court: First World War or second? 

Mrs. Deininger: Second. 

The Court: Ten thousand dollars? 

Mrs. Deininger: Yes. 

The Court: They are paying how much a month ? 

Mrs. Deininger: 278. 

The Court: Until the full ten thousand is paid? 

Mrs. Deininger: Yes, but I have contracts. 

The Court: Who was the Government paying that 
to? 

151 Mrs. Deininger: Well, that was left to me. 

The Court: You were the beneficiary of that 

policy? 

Mrs. Deininger: That’s right. 

The Court:What estate is there to settle? There is no 
estate to be settled? 

Mrs. Deininger: Oh, yes, my brother has a farm in Shiloh, 
Virginia, which is still in his name. 

The Court: That has absolutely nothing to with with the 
insurance. 

Mrs. Deininger: I don’t get it, what you are driving at. 
The Court: I know, but Mr. Laughlin will explain it to 
you. You will get it probably some day next week, but you 
will get it. 

Mrs. Deininger: I am sorry. 

The Court: Your husband gave you $1,200 for funeral 
and exhumation purposes, is that true? 

Mrs. Deininger: There is a dispute on it. He wrote a 
letter and said $1,500. 

The Court: How much did he give you ? 

Mr. Laughlin: Did he give you $1,200? 

Mrs. Deininger: I don’t think so. I called him on the 
telephone- 

Mr. Laughlin: How much did he give? 
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Mr. Laughlin: I had a judgment in conformity, which I 
would ask Your Honor to consider. May I pass it up to 
you? 

The Court: Did you give a copy to Mr. Espey? 

Mr. Espey: May it please the Court, there is another 
proposition here which has not come out, which I wish Your 
Honor would consider in connection with this money. When 
Mrs. Deininger’s brother died, Mr. Deininger borrowed on 
his life insurance a total of twelve hundred and some dollars 
to provide for moving of his body, exhuming it, an autopsy, 
and burial, and so forth, with the understanding that it was 
to be paid for, as I understand his story, from the proceeds 
of his estate. Mr. Deininger has received $150 from the 
Veterans. 

The Court: If that is so, she has the proceeds of the 
insurance, and if she wanted it to be done, she ought to pay 
him, there is no question about that. 

Mr. Espey: We had included in this money $10 a week 
which he has been applying on that debt, the McLachlen 
Bank, on his life insurance. Mr. Deininger borrowed on 
his life insurance. 

The Court: It is his debt. 

Mr. Espey: But he gave the money for her brother. She 
was to repay him from the estate. 

150 The Court: If she borrowed the money from her 
husband, it is an obligation which she has in law and 
conscience to repay. 

Mr. Laughlin: It is something that belongs to the estate. 
Your Honor, and I understand the estate will be settled. 

Mrs. Deininger: I have a sister, and that belongs to me 
and my sister, and the bill is against the estate. 

The Court: What bill is against what estate ? 

Mrs. Deininger: It is a funeral bill, against the estate, 
which I explained to Mr. Deininger, and the estate has not 
been settled. 

The Court: Where did your brother die? 

Mrs. Deininger: In Shiloh, Virginia. 
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The Court: The proceeds of what insurance policy, Gov¬ 
ernment insurance? 

Mrs. Deininger: Government insurance. 

The Court: First World War or second? 

Mrs. Deininger: Second. 

The Court: Ten thousand dollars? 

Mrs. Deininger: Yes. 

The Court: They are paying how much a month ? 

Mrs. Deininger: 278. 

The Court: Until the full ten thousand is paid ? 

Mrs. Deininger: Yes, but I have contracts. 

The Court: Who was the Government paying that 
to? 

151 Mrs. Deininger: Well, that was left to me. 

The Court: You were the beneficiary of that 

policy? 

Mrs. Deininger: That’s right. 

The Court:What estate is there to settle? There is no 
estate to be settled? 

Mrs. Deininger: Oh, yes, my brother has a farm in Shiloh, 
Virginia, which is still in his name. 

The Court: That has absolutely nothing to with with the 
insurance. 

Mrs. Deininger: I don’t get it, what you are driving at. 
The Court: I know, but Mr. Laughlin will explain it to 
you. You will get it probably some day next week, but you 
will get it. 

Mrs. Deininger: I am sorry. 

The Court: Your husband gave you $1,200 for funeral 
and exhumation purposes, is that true? 

Mrs. Deininger: There is a dispute on it. He wrote a 
letter and said $1,500. 

The Court: How much did he give you? 

Mr. Laughlin: Did he give you $1,200? 

Mrs. Deininger: I don’t think so. I called him on the 
telephone- 

Mr. Laughlin: How much did he give? 
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Mr. Deininger: Thirteen-sixty. 

Mr. Laughlin: If they will give me evidence. 

Mrs. Deininger: I am glad to pay it. 

152 The Court: All right, that settles that, that will be 
paid. 

Now, with reference to the house, do you want her to 
continue the payments, or do you want to wash that business 
up, too—this house at 5706 Nevada Avenue, Northwest. 
You are still a tenant with her by the entirety, which means 
in plain English it is all yours and all hers. You may want 
to decide this and wash that up, I do not know. If you do, 
you can arrange that. 

I am not suggesting that you do it, but if you are disposed 
to do it, you can keep that in mind. But you pay her 
what you have been paying, you see; then you do not have 
to worry about anything. 

Mr. Laughlin: Do I take it, Your Honor, that I must 
submit another judgment, or do you want to read this one 
overt 

The Court: I have not looked at it, Mr. Laughlin, and 
I have others. I will look at them. 

Mr. Laughlin: I will give you a memorandum as to the 
extent of my services. 

The Court: Is that all? 

Mr. Espey: I will have to confer with my client on Your 
Honor’s ruling for this limited divorce. 

The Court: That is my ruling, Mr. Espey. That is the 
end of it as far as I am concerned. 

(Whereupon, the trial was concluded at 4:25 p. m.) 
• ••••••••• 

153 Washington, D. C., 

Monday, June 28, 1948. 

Counsel in the case were called to Court at 10:00 a. m., 
before Hon. Matthew F. McGuire, Associate Justice. 
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154 PROCEEDINGS 

(Following the disposition of other Court business.) 

Mr. Espey: May it please the Court, in the Deininger 
case there is a note on the carbon copy for counsel to appear 
here this morning. 

I have prepared in good form the substance of that 
order, but if that is to stand, I wish Your Honor would fix 
the amount of supersedeas bond on the $600 fee awarded 
Mr. Laughlin. 

The Court: There is no question of supersedeas to be 
filed, is there ? 

Mr. Espey: I expect my client will appeal, Your Honor. 

The Court: I assume your client will; when you talk of 
supersedeas, that is perfectly all right with me, but it is a 
rather anomalous procedure to ask for a supersedeas bond 
to be filed in the matter of Court’s award of counsel fees. 

Mr. Espey: If I recall the sequence of ^events correctly, 
Your Honor, Mr. Laughlin was directed to furnish a state¬ 
ment first: 

The Court: Which he did. 

Mr. Espey: He never furnished copies of the comments. 
I never have seen it. 

The Court: I do not want to argue the merits of it now. 
As far as I am concerned, that award of counsel fee which 
I made is perfectly satisfactory from my point of view. 
So I will stand on that. 

Mr. Espey: Will Your Honor indicate what amount 

155 of supersedeas bond I should present in connection 
with it? 

The Court: I would not fix any supersedeas. I do not 
think it is necessary unless counsel on the other side desires 
it. Supersedeas is merely for the purpose of making abso¬ 
lutely certain that the payment will be made. 

Mr. Laughlin: I ask for no supersedeas bond. I am con¬ 
tent to stand on the record, Your Honor. 

Mr. Espey: I do want to present a supersedeas bond so 
as to stay the execution of any action on this award on 
appeal. 
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The Court: I am not going to fix supersedeas, Mr. Espey. 
If you want to have a supersedeas fixed, then you will have 
to have it fixed in the Court of Appeals. There will be no 
action taken, I do not presume, until the Court of last resort 
has passed on it. 

Mr. Espey: Very well, Your Honor. 

(Whereupon, the matter was concluded at 10:15 a. m.) 
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No. 10023. 


Frederic Albert Deiningeb, Appellant, 

v. 

Estelle Desiree Deininger, Appellee . 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

This is an appeal by the defendant below, the husband, 
from a judgment granting a limited divorce to his wife, 
the appellee here, plaintiff below.* The judgment also 
awarded custody of a 19 year old son to the wife, with main¬ 
tenance and support for the wife and son in the sum of 

* For convenience the parties will hereafter be referred to as they were 
designated in the court below. 
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four hundred and fifty ($450.00) Dollars a month, and dis¬ 
missed the husband’s counterclaim for absolute divorce 
based on alleged constructive desertion. 

On January 27, 1948, plaintiff filed her suit for limited 
divorce, alleging cruelty as ground therefor, and on Feb¬ 
ruary 20,1948, defendant filed his answer and counterclaim 
asking for an absolute divorce against the plaintiff on the 
ground of constructive desertion for more than two years. 
A motion for maintenance pendente lite, based on affidavits, 
was argued before Judge Goldsborough, but since the par¬ 
ties desired that sworn testimony be taken on the question 
of alimony the entire case was advanced on the calendar 
and was reached for trial before Judge Matthew F. Mc¬ 
Guire on June 22,1949. 

It seems unnecessary to review all the sordid details in 
the testimony in order to dispose of the points raised on 
this appeal. Suffice it to say that plaintiff testified directly 
to numerous acts of physical and mental cruelty and in par¬ 
ticular to occasions when defendant struck, bit and kicked 
her (J. A. 9, 10, 11, 12, 24, 25, 26, 28). 

The son corroborated plaintiff’s testimony, and stated 
that he had seen his father strike his mother “a consider¬ 
able number of times” (J. A. 32). He also testified that 
he had heard his father and mother fighting in the night 
and had gone to the room where the altercation was taking 
place where he saw his mother hurt and lying on her back 
on the floor (J. A. 33). Although the son had seen the de¬ 
fendant strike the plaintiff on numerous occasions, he had 
never seen his mother strike his father (J. A. 41). He also 
stated that he lived with his mother at 5706 Nevada Ave¬ 
nue, N.W., Washington, D. C. (J. A. 31). 

The only witness called by the defense was the defendant 
himself. He admitted striking the plaintiff (J. A. 50), but 
denied that he did so in an ‘‘assaulting way” (J. A. 47). 
Defendant also testified concerning many acts of alleged 
provocation and alleged that her conduct was such as to 
constitute constructive desertion by her. 
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It was stipulated by counsel that defendant had been pay¬ 
ing his wife approximately $450.00 a month for the support 
of the wife and son since the parties separated in 1945 
(J. A. 19). On his direct examination, defendant testified 
that his gross income for income tax purposes was $11,- 
767.00 in 1947, (J. A. 65) while his net income after taxes 
was $9,300.00 for that year (J. A. 66). On cross-examina¬ 
tion he testified that in 1947 he was paid $8,400.00 by the 
Estate Stove Co., $2,584.00 by the Kresky Co., and $2,500.00 
by Speedex Associates, or a total of $13,484.00 (J. A. 71). 
In addition, defendant admitted that he receives a weekly 
expense check from the Estate Stove Co. over and above 
his salary (J. A. 71). 

At the conclusion of the evidence, the Court granted 
plaintiff a limited divorce on the ground of cruelty and di¬ 
rected the defendant to continue paying to plaintiff the sum 
of $450.00 per month for the support of herself and son, 
out of which sum he ordered her to pay $94.00 per month 
on account of the mortgage on the jointly owned (J. A. 3) 
residence of the parties. Defendant’s motion for a new trial 
was denied and he then noted an appeal to this Court. 

SUMMARY OF ARGUMENT. 

The defendant was allowed full cross-examination of the 
i son and was limited only insofar as he sought to inquire 
into matters outside the scope of the direct examination or 
to examine the son as to details of his relationship with his 
mother that were clearly irrelevant. The extent of cross- 
examination with respect to an appropriate subject is with¬ 
in the sound discretion of the trial court, and its rulings in 
this case were correct and fair. 

The trial court exercised sound judicial discretion in ex¬ 
cluding a self-serving memorandum composed by the de¬ 
fendant some three years previously for use in this litiga¬ 
tion and which defendant sought to read to the court on the 
theory that it would refresh his recollection as to the sordid 
details of one of the many altercations between the parties. 
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Not only was the memorandum of no probative value in 
view of the opportunity and incentive defendant had for 
reflection in preparing it, but it also constituted unneces¬ 
sary and repetitive testimony which the trial court was not 
obliged to hear and was entirely justified in excluding. 

There is nothing in the record to indicate any bias or 
unfairness on the part of the trial judge in his conduct of 
the trial. The court exercised tireless patience in viewing 
a mass of distasteful, sordid and noxious testimony and 
only limited counsel for defendant by its rulings where 
absolutely necessary in the interest of orderly procedure. 

There was ample corroborated testimony to support 
plaintiff’s charges of cruelty against her husband, and in 
granting plaintiff a judgment for limited divorce and in 
awarding her custody of the son the trial court exercised 
sound discretion and its findings are supported by substan¬ 
tial evidence. 

The award of $450.00 a month for the maintenance and 
support of the wife and son is not only fair and reasonable 
but is a low allowance in view of the defendant’s income 
and the station in life of the parties. This is particularly 
emphasized by the fact that during the period the parties 
were separated the defendant voluntarily paid that amount 
for the maintenance of his family, and out of that amount 
the wife was ordered to pay $94.00 per month on account 
of the mortgage on the home in which she and her son are 
living, said home being owned by the husband and wife as 
tenants by the entirety. Since the award for support will 
merely permit the wife and son to continue to live on a 
standard comparable to that voluntarily furnished by the 
husband in the past, and since the award does not unrea¬ 
sonably burden the husband, it should not be disturbed on 
this appeal. 
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ARGUMENT. 

L 

The Trial Court Exercised Sound Discretion in Limiting 
Cross-examination of the Son. 

The son was examined by counsel for the plaintiff on di¬ 
rect examination regarding the elements of cruelty charged 
in the complaint that were actually observed by him. He 
testified that he had seen his father strike his mother a con¬ 
siderable number of times (J. A. 32), that his father on one 
occasion had kicked a box of cat dirt on his mother (J. A. 

32) , and that about six months before his father left the 
home he saw his mother hurt and lying on her back on the 
floor after one of the arguments between his parents (J. A. 

33) . He also testified that his mother prepared meals for 
him and his father while they were living together (J. A. 

34) . This was the extent of the direct examination of the 
boy, and it was limited to only those acts of cruelty which 
he personally observed. The court, even on direct exam¬ 
ination, wisely restricted counsel for plaintiff to the bare 
essentials, so that the boy might not be subjected to un¬ 
necessary distress and humiliation. For example, when 
counsel for plaintiff started to inquire about the occasion 
when defendant pulled plaintiff’s fingernails, (J. A. 32) the 
court refused to permit the question to be asked. Again, 
when counsel for plaintiff asked the boy if his father had 
ever struck him (J. A. 34) the court excluded the inquiry. 

Defendant now complains that the trial court committed 
error in imposing some limit on the scope and extent of the 
cross-examination. Counsel was permitted to cross-exam¬ 
ine the boy relative to whether his mother did in fact pre¬ 
pare the family meals (J. A. 35). He again stated that she 
did. Cross-examination was allowed as to the occasion 
when the son found his mother lying on the floor (J. A. 36), 
as to the time when his father left the home (J. A. 38), re¬ 
garding the fights between the parents (J. A. 38, 39), and 
the incident of the cat dirt (J. A. 40). Other matters, out¬ 
side the scope of the direct examination, were also allowed, 
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such as name calling (J. A. 40), whether the mother ever 
struck the father (J. A. 41), spitting (J. A. 42) and scratch¬ 
ing (j. A. 37). Counsel for defendant was allowed exten¬ 
sive latitude in cross-examining this witness regarding 
every facet of his direct examination and was even allowed 
to inquire into matters properly a part of defendant’s case 
in chief. Defendant’s present claim of error is that he was 
not allowed to ask the son a series of round-about questions 
pertaining to the details of the son’s relationship with his 
mother. The specific question disallowed was, 4 ‘Your 
mother allows you to use her new car, does she not?” (J. A. 
35). This question was certainly outside the scope of the 
direct examination and was clearly irrelevant. Counsel for 
defendant sought to justify it on the extremely speculative 
theory that it might tend to show the witness’s bias against 
his father. To prove that a mother allowed her nineteen 
year old son to use her car occasionally would have been 
significant of nothing conceivably pertinent to the issues in 
the case, and the court aided defendant’s counsel by sug¬ 
gesting that he ask the son directly whether or not he was 
hostile to his father. To this question the son replied, 4 4 No, 
I don’t have any feeling against my father, none whatso¬ 
ever” (J. A. 35). The testimony actually elicited from the 
boy and the opportunity the court had to observe his de¬ 
meanor had satisfied the court, even if not defendant’s 
counsel, whether or not the boy had any bias or prejudice 
against his father. No useful purpose could have been 
served by permitting further inquiry along this line, and 
the court, therefore, had the right and duty to exercise its 
discretion in terminating further inquiry. 

The rule of law is long established in the Federal Courts 
that a party has no right to cross-examine a witness, with¬ 
out leave of court, as to any facts and circumstances not 
connected with matters stated in his direct examination. 
Wills v. Russell, 100 TJ. S. 621, 25 L. ed. 607; Radio Cab v. 
Houser, 76 U. S. App. D. C. 35, 128 F. 2d 604; Woodbury v. 
D. C., 5 Mackey (16 D. C.) 127. 
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Defendant’s own authority, Alford v. U. S., 282 U. S. 687, 
75 L. ed. 624, states: “The extent of cross-examination with 
respect to an appropriate subject of inquiry is within the 
sound discretion of the trial court. It may exercise a rea¬ 
sonable judgment in determining when the subject is ex¬ 
hausted”. This fundamental principle is reiterated in 
Lindsey v. U. S., 77 U. S. App. D. C. 1, 133 F. 2d 368, a de¬ 
cision also relied on by defendant. In Blitz v. U. S., 153 
U. S. 308, 38 L. ed. 725, the Court gave this question fuller 
treatment and said: 

“If the object was to test the accuracy or credibility of 
the witness, it is quite sufficient to say that the extent 
to which a cross-examination may be allowed for such 
a purpose—especially where, as in this case, the ques¬ 
tion had no reference to any matter disclosed by the 
examination-in-chief—is largely subject to the sound 
discretion of the trial court and is not reviewable upon 
writ of error; certainly not where the question, upon 
its face, suggests nothing material to the inquiry 
whether the defendant is guilty or not quilty of the 
specific offense charged in the indictment.” 

See also District of Columbia v. Clawans, 300 U. S’. 617, 81 
L. ed. 843, where this Court declared, 

“The extent of cross-examination rests in the sound 
discretion of the trial judge. Reasonable restriction 
of undue cross-examination, and the more vigorous ex¬ 
clusion of questions irrelevant to the substantial issues 
of the case, and of slight bearing on the bias and credi¬ 
bility of the witness, are not reversible errors.” 

Defendant disregards the clarity of the foregoing rules 
of law and places great emphasis on his contention that 
cross-examination is itself a matter of right. A rule so 
deeply imbedded in our law is not to be questioned. But 
defendant further misapprehends the facts of this case. 
Here we have a boy of nineteen who has been thoroughly 
cross-examined regarding every aspect of his direct exam¬ 
ination and whose testimony in any event constituted only 
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a recitation of physical incidents he saw with his own eyes. 
This young man was asked the direct question as to whether 
he hhd any feeling against his father and replied that he 
had none whatsoever. It is obvious that defendant was not 
deprived of his right to cross-examine, and his only discon¬ 
tent is with the extent to which the trial court allowed ex¬ 
amination into collateral matters in the hope that some bias 
or prejudice might be disclosed. The cases heretofore cited 
uniformly hold that the trial judge must exercise his dis¬ 
cretion in determining when a subject has been exhausted, 
and surely here nothing more could have been accomplished 
in the face of the boy’s unequivocal statement that he pos¬ 
sessed no feeling against his father whatsoever. “If a 
Court did not possess discretionary power to control such 
a course of examination, trials might be rendered intermi¬ 
nable”. Rea v. Missouri, 17 Wall. 532, 21 L. ed. 707. 

Accordingly, it is submitted that the trial court exercised 
sound judicial discretion in limiting cross-examination of 
the son to matters relevant to the issues and pertinent to 
his direct examination after having had an adequate op¬ 
portunity to form an opinion as to the boy’s attitude to¬ 
ward each of his parents. 


n. 

The Trial Court Ruled Correctly in Excluding Defendant’s 
Self-Serving Memorandum. 

In the course of direct examination, counsel for defen¬ 
dant attempted to hand defendant a self-serving memo¬ 
randum defendant had himself made at some time during 
his married life, purporting to set forth the details of one 
of his innumerable arguments with his wife (J. A. 55). The 
court excluded it, and defendant now complains that he 
should have been allowed to refresh his recollection by ref¬ 
erence to the paper. 

It is universally held that whether or not a witness shall 
be permitted to refresh his recollection from written memo¬ 
randa is a matter for the discretion of the trial court. 
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Thompson v. U. S., 59 App. D. C. 51, 32 F. 2d 947; U. S. v. 
Graham, 102 F. 2d 436 (CCA 2d, 1939), cert. den. 307 U. S. 
643; U. S. v. Lonardo, 67 F. 2d 883 (CCA 2d, 1933). 

In exercising this discretion, it is, of course, necessary 
for the trial judge to be governed by the nature and circum¬ 
stances of each case. The parties in the instant case both 
testified to a virtual lifetime of wrangling, argument and 
dissent. The petty details of just one of these innumerable 
altercations had apparently been recorded by defendant 
some three years previously. The defendant testified that 
the occasion was only one of the usual arguments, of which 
there were many, during the period preceding the separa¬ 
tion (J. A. 56). As aptly stated in an English case,* 

“refreshing the memory is a very inaccurate expres¬ 
sion, because in nine cases out of ten the witness’s 
memory is not at all refreshed; he looks at it again and 
again, and he recollects nothing of the transaction, but 
seeing that it is in his own handwriting, he gives credit 
to the truth and accuracy of his habits, and, though his 
memory is a perfect blank, he nevertheless undertakes 
to swear to the accuracy of his notes.” 

In the case at bar, the danger of such a course is plain. 
This self-serving memorandum was composed by defendant 
three years previously and purported to contain the details 
of one of the countless altercations of the parties. Its ad¬ 
mission could only have served to subject an already sur¬ 
feited trial judge to still more sordid details, obviously set 
down by the defendant with a view to their use against his 
wife in a subsequent legal proceeding. It is well estab¬ 
lished that the circumstances of a particular case may make 
the use of any memorandum improper, and this is espe¬ 
cially true when the memorandum is made by a party con¬ 
templating litigation or after it has arisen. (See Annota¬ 
tion, 125 A.L.R. 211). Here it is rather plain that defen¬ 
dant sought to refer to his written memorandum in an ef¬ 
fort to clothe his testimony with greater credibility than it 

* Talbot v. Cusacic, 17 Ir. CL. 213. 
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otherwise would have merited, and which in any event was 
only repetitive of the voluminous testimony previously re¬ 
ceived from both the parties. 

The trial court clearly expressed his reasons for exclud¬ 
ing the memorandum when he said: (J. A. 57) 

“Mr. Espev, I certainly do not want to inhibit you 
from putting this case in, but I do not think I am ex¬ 
pected to go into every noxious detail of the conflict 

between these parties_I don’t want to go into a long 

history of marital discord. I am not obliged to do so, 
and I won’t.” 

It is submitted that the court was correct in refusing de¬ 
fendant permission to recite from his notes the minutia of 
a specific altercation, when the opportunity and incentive 
for reflection and distortion at the time of the original writ¬ 
ing were so great. The testimony would have had no prob¬ 
ative value and its exclusion was sound and correct. 


m. 

There is Nothing in the Record Indicating Bias or Unfair¬ 
ness Against Defendant on the Part of the Trial Judge. 

Section II of appellant’s brief enumerates virtually every 
instance wherein the trial judge ruled against him on an 
evidentiary or procedural matter. Defendant apparently 
takes the position that a judge is unfair and biased who 
causes litigants to adhere to the customary rules of evi¬ 
dence. This is the same course taken by enthusiastic fol¬ 
lowers of the game of football who upbraid the referee for 
bias when he detects and penalizes the home team for in¬ 
fractions of the rules. In his brief, defendant does not at¬ 
tempt to show in what manner the trial judge erred in the 
numerous rulings listed, but merely lists the penalties in¬ 
curred as though by themselves they proved bias. 

Without going into the merits of each specific ruling, it 
can be readily seen that, far from showing bias, they dem¬ 
onstrate an untiring effort on the part of the court to keep 


11 


a difficult and distasteful situation in hand and insure the 
orderly presentation of testimony in accordance with estab¬ 
lished rules of procedure. 

As to defendant’s charge that his cross-examination of 
the plaintiff regarding cruelty and financial matters was 
arbitrarily and improperly cut off, it is only necessary to 
refer to the remarks of the trial judge where the reasons 
for his rulings on cross-examination were made plain. The 
court said: (J. A. 27) 

“I understand what you are alleging. But the only 
thing I want to make certain of is that the case is tried 
in the proper sequence. The rule of the Federal Courts 
is that cross-examination should be confined to what is 
brought out on direct. She has alleged certain acts of 
cruelty manifested toward her by her husband. The 
cross-examination is confined to those. Again I say, 
it is part of his affirmative case in chief, to elicit testi¬ 
mony with respect to what he claims”. 

That a party has no right to cross-examine a witness with¬ 
out leave of court as to any facts and circumstances not 
connected with his direct examination, see Wills v. Russell, 
supra, and Radio Cab v. Houser, supra. 

Defendant also complains that he was inhibited in his 
cross-examination of the son. With regard to bias and credi¬ 
bility see Section I of this brief where it is shown that the 
trial court exercised sound discretion and enduring 
patience in limiting this aspect of the son’s cross-examina¬ 
tion. With respect to the plaintiff calling the defendant 
names, locking the defendant out and making statements 
to her son about his father, counsel for the defendant was 
clearly attempting to go outside the scope of the direct 
examination and to elicit testimony properly a part of his 
case in chief. Those inquiries are possessed of the same 
infirmities as were the questions regarding cruelty. 

Defendant’s contention that his own direct examination 
was arbitrarily and improperly interfered with and inter¬ 
rupted is likewise without merit. Counsel’s effort to refresh 
the defendant’s recollection is discussed in Section II, 
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supra. The other instances cited by the defendant are either 
situations where the testimony was irrelevant (J.A. 52, 60, 
61, 64) or were so ancient as to have been condoned by sub¬ 
sequent cohabitation between the parties (J.A. 57, 62, 63). 
In a further effort to support his charge that the trial judge 
was biased and prejudiced against him, the defendant 
makes reference to the judge’s inquiries regarding a post¬ 
card sent defendant by one of his lady admirers (J.A. 73, 
77). An examination of the record reveals that the trial 
court’s principal interest was directed toward a cross mark 
beneath the signature of the lady in question, a mark 
obviously suggesting something more than a platonic rela¬ 
tionship between the two. Since the defendant had denied 
such a relationship and in fact attempted to interpret the 
mark as a part of the lady’s signature, it was entirely 
proper for the court to inquire about it because it bore 
directly on defendant’s credibility. It is, at least, pre¬ 
sumptuous to charge that the trial judge, who had suffered 
ample disclosure of the distasteful details of this family 
disunion, made these inquiries because he desired to em¬ 
barrass the defendant or because he was biased against 
him. 

Defendant’s last assertion is that the trial judge failed 
to offer counsel an opportunity to argue the case. This is, 
of course, entirely within the discretion of the court and 
cannot conceivably serve as the basis for a showing of 
unfairness or bias. It may also be observed that counsel 
for the plaintiff was in like manner deprived of his closing 
argument. A careful reading of the record in this case 
reveals a concentrated mass of sordid testimony that was 
so shocking that it must have made an indelible impression 
on the trial judge who required no reiteration by final 
arguments of counsel immediately following only a few 
hours of testimony. Also, the questions of law involved 
were so basic that no argument on the law of the case was 
necessary. 
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IV. 

There Was Ample Evidence to Support the Judgment for 

Limited Divorce. 

On direct examination, the plaintiff testified to numerous 
acts of physical and mental cruelty and particularly to 
occasions when the defendant struck her and kicked her 
(J.A. 9,10, 11, 12, 24, 25, 26, 28). The son, who lived with 
the parties until the time of the father’s departure from 
the home and thereafter with his mother, testified that he 
had seen his father strike his mother “a considerable 
number of times” (J.A. 32). He also testified that on one 
occasion he heard his father and mother fighting during 
the night and went into the room where he saw his mother 
hurt and lying on her back on the floor (J.A. 33). Surely, 
no more conclusive testimony of defendant’s cruelty could 
be desired. The mother’s testimony was corroborated by 
that of the son and only weakly denied by the defendant 
himself, who stated that he did not strike the plaintiff “in 
an assaulting way” (J.A. 47). Far less evidence of cruelty 
has been repeatedly held by this Court to justify a judg¬ 
ment for limited divorce. Ogden v. Ogden, 17 App. D. C. 
104; Waltenberg v. Waltenberg, 54 App. D. C. 383, 298, 
F. 842; Norman v. Norman, 56 App. D. C. 116,10 F. 2d 911. 

It was the duty of the trial judge in this case to evaluate 
the testimony adduced at the trial and to give to it the 
' weight and credibility he believed it deserved in the light 
of all the facts and circumstances of the case and the de¬ 
meanor of the witnesses themselves. The record indicates 
that he did so in awarding judgment to the wife. 

Rule 52, F. R. C. P., specifically states that the findings 
of fact of a court sitting without a jury shall not be set 
aside unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge of the 
credibilty of the witnesses. Here the court chose to believe 
the testimony of the mother and son that the defendant had 
on numerous occasions committed acts of physical violence 
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against the plaintiff. He did not choose to believe the tes¬ 
timony of the father alone concerning alleged acts of the 
plaintiff furnishing the basis of his claim of constructive 
desertion. The court expressed his regard for the son and 
the extent to which he relied on his testimony when he said: 
(J.A. 78) 

“This is a most unfortunate piece of business, the 
peskiest case I have heard since I have been in this 
court. Here you have a nineteen year old boy who 
makes a very, very fine appearance, and I have no 
doubt is a very fine young man. . . She says he beat 
her. He says she precipitated all these discussions. 
And I have no doubt but that she can do her part, at 
least verbally. The nub of the question from the stand¬ 
point of harassment comes down to the testimony of 
the young man, and he says his father did strike his 
mother, and on that I grant limited divorce”. 

To evaluate this testimony and determine its truth and 
sufficiency was not only the court’s right, but its duty, and 
since the record is replete with testimony supporting this 
judgment, it cannot be said to be clearly erroneous and 
should not, therefore, be disturbed on this appeal. 

Elm Corporation v. E. M. Rosenthal Jewelry Co., 82 
U. S. App. D. C. 196,161 F. 2d 902 
Bacon v. Bacon , 83 U. S. App. D. C. 313, 169 F. 2d 
679 

Defendant also raises the point that the custody of the 
minor son should not have been granted the mother since 
there was testimony in the case tending to show misconduct 
on her part. Warner v. Warner, 58 App. D. C. 34, 24 F. 2d 
209, declares the uniform rule as follows: 

I 

“Indeed, the entire matter of the award of the custody 
of the child or children, and their maintenance, in such 
case as the present, is one largely, and it may be said 
almost exclusively of judicial discretion and that dis¬ 
cretion is never reviewed by an appellate court, except 
when such discretion has been manifestly abused”. 
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It is scarcely necessary to refer this court to the many 
perfectly outrageous acts of misconduct committed by the 
defendant during the married years of these parties, and 
it is submitted that the trial judge could have made no 
other decision than to grant the custody of this boy to the 
relatively innocent mother. Certainly, it cannot be argued 
that the court abused its judicial discretion in awarding 
the boy’s custody to the wife. 


V. 

The Award of $450 Per Month for the Maintenance and 
Support of the Plaintiff and Minor Son Was Not 
Excessive. 

Defendant characterizes the award in this case as an 
“outright award” of alimony that was so large as to show 
an abuse of discretion. This is not correct. The trial court 
made it very plain that the defendant was to continue to 
provide the plaintiff with $450 each month for the support 
of herself and son (J.A. 78, 79). It was furthermore stipu¬ 
lated between the parties that the defendant had been 
voluntarily paying approximately $450 per month to the 
plaintiff for the support of herself and her son ever since 
the parties separated in 1945. (J. A. 19) This sum clearly 
represents the nominal amount necessary to enable the 
mother and son to continue to live on a standard of living 
to which they have been accustomed, and to support the 
establishment from which the husband has departed. It is 
also vital to consider that out of the award the wife must 
make payments in the amount of $94 per month (J. A. 3) 
on the home at 5706 Nevada Avenue, N. W. The defendant 
owns this home as tenant by the entirety with the plaintiff 
and, consequently, realizes a substantial return to himself 
from these payments. Taken in context with the defend¬ 
ant’s stated gross income of over $13,000 per year, the 
award in this case is far from excessive and is no more 
than adequate, even on defendant’s own determination, to 
meet the basic needs of the wife and son. 
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After deducting the payments on the home, the awaru 
amounts to less than one-third of the husband’s income for 
the support of his wife and his son more than nineteen 
years of age. This award is entirely in line with the long- 
established standards announced by this court. In Garrett 
v. Garrett, 61 App. D. C. 309, 62 F. 2d 471, this court said: 

4 ‘It may be that a practice has grown up in this jur¬ 
isdiction, and elsewhere, of awarding a successful wife 
in a divorce suit, where there are no children approxi¬ 
mately one-third of the husband’s earnings, if she has 
no other means of support. In Creel v. Creel, 43 App. 
D. C. 82, and later in O'Neil v. O'Neil, 57 App. D. C. 
155,18 F. (2d) 805, we sustained such an allowance. 

“But however equitable an apportionment that may 
usually be, the amount allowed in each case is to be 
fixed in view of the circumstances of each case in the 
judicial discretion of the trial justice, who is in the 
best position to do it.” (Emphasis supplied) 

Pedersen v. Pedersen, 71 U. S. App. D. C. 26, 102 F. 2d 
227, reiterates the rule and states, “Appellant is entitled, 
of course, not merely to subsistence but to maintenance in 
the manner which the station of life of the parties makes 
appropriate.” 

In Patterson v. United New York Sandy Hook Pilot's 
Ass'n., 17 F. Supp. 676, (1936) the court said: 

i 

“A wife is entitled to support according to her hus¬ 
band’s earnings and station in life. An allowance of 
between one-third and one-half of her husband’s earn¬ 
ings is not unreasonable or unusual.” 

Since the amount of alimony rests within the sound dis¬ 
cretion of the trial court, and in view of all the circum¬ 
stances relating to station in life and earnings, it is 
submitted that the award herein was not excessive or 
unreasonable and should not be disturbed. 
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CONCLUSION. 

For the foregoing reasons and authorities relied upon, 
it is respectfully submitted that the judgment below should 
be affirmed. 
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